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Insurance and the antitrust laws. The gradual impingement of 
regulatory influences on the insurance industry has become the 
nemesis of company executives throughout the country. Some indica 
tion as to how this should be, that the agencies of the state—itself the 
agent of the people—should become a force fearful and obnoxious to a 
business serving a vital need of that same people, can be gleaned from 
the article at page 807. Beginning with a brief history of insurance 
in America, this paper seeks to illustrate that (1) the length of time 
that regulation remained exclusively the business of the states is a 
major factor conditioning the regulation of insurance to the present 
day; (2) the conflicts between the philosophy of state regulation and 
objectives expressed in the antitrust laws are still unresovlved, and 
constitute a threat to the free enterprise system; (3) continued regu 
lation by the states presents inherent problems of the utmost conse- 
quences to this country’s economic welfare. The recommendation is 
advanced that with a comprehensive and carefully limited plan of 
exclusive federal regulation a new stability would permeate the in 
dustry and put Misgivings to rest. 

The author, Robert H. Oppenheimer, is a financial consultant for 
several mercantile and manufacturing enterprises. He has organized 
a number of underwriting companies in the United States representing 
foreign insurance and banking interests. 


How to settle. The proper manner of evaluating and negotiating 
a Claim on a life insurance policy with a view to possible settlement 


is the subject of the article beginning at page 826. Since the company 
has not rejected a claim until it is satisfied that it could not be success 


fully resisted in court. it is necessarily unwilling to negotiate for settle 
ment. Nonetheless, the author points out, it is very often worth the 
trouble and expense, in claims the company has decided to litigate, 
to initiate the parleys with the plaintiff’s counsel if only to impress 
upon him those aspects of the case of which his client is unaware, such 
as elements of fraud and misrepresentation. \ppropriate depositions, 
including that of the plaintiff-beneficiary, are especially useful in ap- 
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prising the plaintiff’s counsel of the weakness of his case—without 
divulging the fruits of the company’s investigation. The author urges 
that the defense counsel brief himself on the medical issues by con- 
sultation with his own expert before taking depositions from the 
insured’s physicians. A formula for the reliable assessment of medical 
evidence and considerations of trial procedure is likewise offered, and 
related to the concomitant development of settlement prospects. 


The author is E. Avery Crary, who presented the paper at the 
84th annual meeting of the American Bar Association last August. 
Since that time, Mr. Crary has been appointed Judge of the Superior 
Court of the State of California, in and for the County of Los Angeles. 


Demands for appraisals. \ discussion of the more recent develop 
ments relating to demands for appraisal under the standard fire policy 
appears this month at page 835. Written by Jerome H. Torshen, 
member of the Chicago firm of Clausen, Hirsh, Miller & Gorman, and 
reprinted from The Independent Adjuster, the article concerns itself 
mainly with the repercussions of the Ohio decision in Saba v. Home 
land Insurance Company of America, the 1953 ruling which found that 
the appraisal provisions in the fire policy constituted a recourse and 
remedy of the insured for which he had paid a premium. The supreme 
court in that state held that the provisions were binding upon both 
insured and insurer, and that the insured’s demand for an appraisal 
rendered appraisal mandatorily the exclusive method for determining 
the loss. The insurer’s refusal to comply with such a demand “consti 
tuted a failure to agree on an umpire just as effectively as if they had 
selected an appraiser and instructed him not to agree on an umpire. 
Under these circumstances the plaintiff was authorized to request the 
court to select such umpire.” | Language of the court.] Mr. Torshen 
examines the dissents in the Saba review with an approving tone and 


goes on to criticize the standard policy and its interpretation a la Saba. 


Some methods successfully employed to counteract the effect of the 
decision are also treated, including citations subsequent to and in 
conflict with the Ohio case. 


Military exclusion clauses. The article at page 845 is a critique 
of the military exclusion clauses in life insurance policies, which ex 
cludes coverage for those in the military—with various qualifications 
depending on the company writing the policy. Spanning the numerous 
different kinds of language adopted for this clause, much of which has 
been found ambiguous, the author distinguishes two general types of 
exclusion: the status clause and the result clause. Briefly, the status 
clause is a blanket exclusion, exempting coverage so long as the in- 
sured falls within a defined category, such as “while in military or 
naval service,” or “in time of war,” or “while on active service.” The 
result clause, for which the author holds brief, is dependent on a 
finding of causal relation between an event springing from the area 
exempted from coverage and the insured’s death. Both kinds of exclu 
sion are amplified with citations, and a discussion of the court’s atti 
tude toward each. 

The article was written by George A. Pelletier, Jr., lead articles 
editor of the Notre Dame Lawyer, from which the paper is reprinted. 
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News and Opinions 


Inflation: ‘‘Social Dynamite of Our Time”’ 


The most challenging problem facing the life insurance business 
is inflation, Eugene M. Thoré, vice president and general counsel of 
the Life Insurance Association of America, told a meeting of the 
Hartford Life Underwriters Association. After reporting on develop 
ments of importance to life insurance stemming from the action of the 
recent session of Congress, he warned against the tendency of many 
\mericans to consider creeping inflation as a recognized phase of our 
economic existence. 

Cost-push inflation, rather than the classic demand-pull form, is 
the type with which the country is currently concerned, Mr. Thoré 
stated. Under present circumstances, when defense spending must be 
increased, the government must give some attention to spending 
priorities in order that inflation may be better controlled, he continued. 


The LIAA executive listed some of the problems of concern to the 
life insurance business today that are related to the acceptance by 
many Americans of creeping inflation. 

“The ‘buy term and invest the difference’ advice stems from the 
assumption that dollars invested in life insurance will shrink in the 
years ahead. The replacement problem is also due, in part, to recom 
mendations that cash values be reinvested in equities. The medical 
care for the aged controversy is related to inflation and soaring medi- 
cal costs. In the pension field, competition from self-administered 
plans which offer equity funding, is driving life companies into segregated 
funding, with broad authority to invest the segregated pension ac- 
cumulations in equities. Then there is the variable annuity development.” 

“Inflation,” he continued, “has contributed to the numerous liber 
alizations in the Social Security Act benefits. The tremendous pres 
sure in 1958 and 1959 to increase the federal income tax on the life 
insurance companies, indirectly on policyholder savings, was due in 


a large measure to the struggle to raise more federal revenue so that 
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deficit financing could be avoided. No matter how you look at it in 
flation is our most serious political problem—it is the social dynamite 
of our time.” 


Income Tax Meeting 


The recent meeting attended by representatives of the life insur 
ance business and its associations at the invitation of the Internal 
Revenue Service to discuss interpretations and IRS regulations under 
the Life Insurance Company Income Tax Act of 1959 was termed 
“wholly satisfactory” in a joint general bulletin issued by the Ameri 
can Life Convention and the Life Insurance Association of America. 

“It was made clear at the meeting,” the bulletin stated, “that 
neither the Joint Advisory Committee nor the association staff mem 
bers could enter into any binding agreements on behalf of the business. 


It is the view of the Service, however, that this type of exchange of 


views will tend to narrow ultimate controversy. ... 


New Areas of Regulation 


There are still “unresolved areas of federal and state responsi 
bility” for regulation of the insurance business, a Justice Department 
representative warned insurance men last month. Baddia J. Rashid, 
chief of the Antitrust Division’s Trial Section, was speaking before the 
annual meeting of the National Association of Independent Insurers, 
when he declared that Congress intended by the McCarran Act that 
“federal antitrust enforcement in the insurance industry would con 
unue side by side with state regulation of that industry.” The princi 
pal “unresolved areas,’ he said, “relate to unfair trade practices 
vecurring more than a single state, the activities of rating bureaus, 
mergers, and activities of insurance companies in foreign trade and 
commerce.” 


Social Security Improved 

The 1961 amendments to the Social Security Act have con 
siderably liberalized the benefits while maintaining the self-supporting 
financial basis of the system, providing a growing trust fund balance 
to at least the year 2025, according to Robert J. Myers, chief actuary 
of the Social Security Administration. 

In a paper on the amendments presented before the annual meet 
ing of the Society of Actuaries in November, Mr. Myers noted that 
Congress has consistently required that the program be self-support 
ing from contributions of workers and their employers in line with 
long-range intermediate cost estimates actuarially determined. To 
maintain this ‘balance the combined employer-employee contribu 
tion schedule in the 1961 amendments was higher by '4 per cent, and 
the ultimate rate of 94 per cent tax will be reached in 1968 rather 
than 1909. 

Exception to the revised estimate of the level cost of health in 
surance benefits proposed under the Social Security Act was at the 
meeting by Edwin L. Bartleson, second vice president and associate 
actuary of The Prudential Insurance Company. 


The Coverage 





Referring to Mr. Myer’s estimate that the cost would amount to 
.66 per cent of taxable payroll, Mr. Bartleson said that using the same 
procedures in converting estimated annual outlay into level cost, the 
\ctuarial and Statistical Committee of the Health Insurance Associa 
tion of America estimated a cost two and one-half times as great or 
1.73 per cent of payroll. 

The largest part of the cost estimates relate to the cost of hospi- 
talization benefits and, in this connection, Mr. Bartleson said that “‘it 
seems more reasonable to assume that the relative cost will continue to 
rise for some time due both to more expensive treatment and to ‘con- 
tinued catching up’ of low wages paid to hospital employees.” 

The HIAA rate for skilled-nursing home care was more than five 
times the rate presented in Mr. Myers’ paper; the cost of home-care 
treatment was comparable; and the HIAA rate for out-patient treat 
ment was slightly higher. 


The speakers’ remarks were reported by the Institute of Life 
Insurance. 


Hurricane Gets a Hearing 

As an upshot of the furor raised by property owners suffering from 
uninsured damages caused by flood waters and waves in Texas, 
a special investigating committee of the Texas House of Representa- 
tives has announced plans for a formal study of how to provide such 
protection. In its report, based on findings on the processing of 
“Carla” claims the committee stressed four matters for consideration: 
(1) proposed revision of the Texas Standard Fire Policy by removing 
the word “hurricane” from the list of perils or by qualifying it in some 
manner in order that no one will mistake the fact that flood, tide water 
and tidal wave damages are not covered; (2) an inquiry to be made of 
the industry to see if there is any possibility of writing flood insurance 
with a high deductible; (3) the possibility of devising a state program 
that provides flood insurance, with consideration being given to a plan 
making the state a reinsuring agent for flood by having companies 
write the coverage and the state paying losses above an amount prede- 
termined as a permissible loss ratio; (4) assembling all information on 
flood insurance as developed by Congress and other legislative bodies 
in their hearings. 


Republic Still Stands—Minus 60 Committees 


The Republic is still in business, although it no longer has a 
Joint Committee on Application of Protestive Dusts and Sprays to 
Stored Grains, an interdepartmental Sugar Policy Committee, a Stay- 
in-School Committee or a Committee on Negative Scribing, comments 
Tax Foundation, Inc. 


These four federal committees, plus 56 other interdepartmental 
committees were terminated by a stroke of the Presidential pen earlier 
this year. The move was made to “clarify and pinpoint executive 
responsibility and consolidate governmental duties,” and as part of an 
effort to abolish “nonessential” agencies. 
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Insurance and the Antitrust Laws 


By ROBERT H. OPPENHEIMER 


Mr. Oppenheimer is a financial consultant for several mercantile and manu- 
facturing enterprises and has organized a number of underwriting companies 
in the United States representing foreign insurance and banking interests. 


OMMERCE, the lifeblood of modern industrial society, is in- 

creasingly a focal point through which, by government inter- 
vention and regulation, the nature of our social order is being changed. 
While direct control and specific taxation have had a great effect upon 
our free enterprise, money-based economy, some of the less apparent 
regulatory decisions affecting trade and commerce are what will 
eventually reshape our economic structure. Strangely, while such 
indirect regulation originally was for the purpose of protecting and 
perpetuating the system of private free enterprise, special interests 
have in time developed methods of circumventing the intent, and with 
the help of resourceful counsel, have all too often succeeded in warp- 
ing the original purpose, and have turned such legislation into instru- 
ments for their own use. Insurance, upon which modern industry has 
come to depend, dramatically illustrates how ingeniously and how 
successfully this can be done. 

This paper will attempt: 

(1) To sketch a brief history of the development of regulation 
of the insurance industry in order to illustrate the facts that: 

(a) there is an unusual feature of this history, namely the length 
of time regulation remained exclusively the business of the states, and 
this historical background is in effect a major factor conditioning the 
regulation of insurance to the present day ; 

(b) the conflicts that have arisen between the philosophy of state 
regulation and the objectives as expressed by Congress in the Amer- 
ican antitrust laws, and that are still unresolved, constitute a threat 


Antitrust Laws 





to the free enterprise system and pub- 
lic security ; 


(c) the continued regulation by 
states presents certain inherent and 
unresolved problems of utmost conse- 
quence to our economic welfare. 


(2) 


To suggest, albeit briefly, that 
some of the continuing problems con- 
fronting insurance today would dis- 
appear, with a comprehensive but 
carefully limited plan of exclusive fed- 
eral regulation, thus furthering com- 
petition and giving new stability and 
strength to the industry, and a finer 
system of protection to the public. 


First American 
Insurance Companies 

As is to be expected, the insurance 
business of the Americas was at first 
insignificant. Consequently, its regu- 
lation can be summed up: “The colo- 
nial history of insurance regulation 
in American is a blank page.” + This 
fact is even more striking if one con- 
siders the great importance of the 
mercantile interests of the colonies, 
for the concept of insurance had orig- 
mercantile 
interests, namely those of Medieval 


inally developed out of 


and Renaissance Italy.2, The English, 
under the protection of Parliament, 
had a monopoly on what insurance 
business there the colonies. 
Only after the founding of the United 
States did American insurance have 
an opportunity to develop. This first 
company was The Insurance Com- 
pany of North America, founded in 
1794 by an act of the Pennsylvania 
legislature.’ 


was in 


*Alan Victor Lowenstein, “Government 
Regulation of Insurance,” dissertation, Uni- 
versity of Chicago (1935), p. 8. 

* Work cited at footnote 1, p. 2 and fol- 
lowing. 

* Albert H. Mowbray, Insurance, Its Theory 
and Practice in the United States, 3d ed. New 
York (1946), p. 493. 

* Work cited at footnote 1, p. if. 
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Only a few companies developed in 
the next several decades. Most of the 
business continued to be in the hands 
of foreign insurers, principally the 
British. What called the 
“golden period” of American marine 
insurance began in 1840.4 American 
marine had exclusive 
control over marine insurance in the 
United States and, with a rapidly ex- 
panding Merchant Marine, the writ- 
ings of these companies reached a 
figure that was not to be exceeded 
until World War I.° For example, 
fire insurance located 
chiefly on the eastern seaboard, num- 
bered several hundred by 1853. This 
period the development 
of mutual life insurance companies 
and the principal forms of life in- 
surance. By 1860 there were about 
three hundred and fifty such compa- 
nies in the United States.® 


has been 


underwriters 


companies, 


also saw 


By 1931 principal sections of the 
insurance industry had grown to a 
surpassing the insurance 
writings in any other country in the 
world.’ Total premiums in 1931 
amounted to almost $6 billion, ap- 
proximately two-thirds being from 
the life insurance groups and the bal- 
ance from fire, marine, casualty and 
surety groups. In addition, substan 
tial premiums had been paid into 
state funds, as well as into private 
mutual insurance plans. As of today, 
the insurance premiums in the fire, 
marine, casualty and surety groups, 
together with the accident and health 
writings, are assessed to be in excess 
of $12 billion annually,’ and life in- 
surance, too, has been substantially 
($13.5 billion).® Further- 


size far 


increased 

5 Work cited at footnote 1, p. 18. 

* Work cited at footnote 1, p, 19. 

* Work cited at footnote 1, Appendix B., 
pp. 238-39. 

* Alfred M. Best, Best’s Insurance Reports 
Fire and Casualty, 1958 New York City 
(1958), p. VIII. 

*Alfred M. Best, Best's Life Insurance 
Reports, 1958 New York City (1958), p. XII. 
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more, the importance of self-insurance 
funds and union-employer self-insur 
ance funds also expanded tremendously. 
The insurance business from its be 
ginnings, with the formation of The 
Insurance Company of North America 
in 1794, came under state regulation, 
inasmuch as companies had to meet 
certain requirements in order to obtain 
their corporate charters."° ‘Taxing 
statutes formed the earliest insurance 
legislation in many states. Through 
such statutes the 
acquire revenue. 
first legislation took the form of statutes 
requiring publicity of financial con- 
ditions of the 
earliest of which was enacted by the 
state of Massachusetts in 1799." The 
purpose was to permit the insuring 
public to determine for itself the fi 
nancial solvency of each insurance firm. 


states sought to 


In other states the 


insurance companies, 


Nascence of State Regulation 

With the growth of the insurance 
business, the states, after a period of 
experimentation in the proper method 
of administration of their regulations, 
created Boards of Commissioners, New 
Hampshire, in 1851, was the first to 
make this step." 

A much more significant step to 
ward effective legal control of the 
insurance business was made with the 
establishment by the states of sepa- 
rate insurance departments. Since the 
supervision of insurance was an ex- 
tremely technical matter, a professional 
approach was needed. The states sought 
through departmental administration 
to transfer the supervision and regu- 
lation from the legislative branch to 
the executive. In a number of in- 
stances the State Treasurer or the 
State Comptroller served as the head 
of the newly created department, on 


494. 


Work cited at footnote 3, at p. 
New York was the first to tax premiums 
(1824). 

"Work cited at footnote 1, p. 13. 


% Work cited at footnote 3, Note 2, p. 494. 
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the assumption that men who were 
experienced in finance would be more 
capable. 

Insolvency, as a result of inade 
quate capital, poor management and 
in many cases, fraud, accompanied 
the rapid expansion of the insurance 
industry. There were a large number 
of bankruptcies, and, in most of these 
cases, the policyholder was the largest 
loser. Out of 361 companies that had 
been chartered in the State of New 
York, for instance, only 114 were still 
in existence in 1861."* 

The problem of agency caused con- 
siderable dissatisfaction to policy- 
holders, in that companies refused to 
accept responsibility for their agents’ 
acts, maintaining that agents repre- 
sented the policyholders rather than 
the companies themselves." 

By the early 1860's, led by a Massa- 
chusetts Commissioner, Elizur Wright, 
the applied thorough 
going regulations, chiefly to avoid in- 


States more 


solvencies. Beginning with the life 
insurance companies, Commissioner 
Wright established a scientific basis 
for solvency, based both upon pre- 
scribed rates of mortality and upon 
interest assumptions. Considerable 
made, particularly 
through Wright’s efforts, in bringing 


progress Was 
about more effective and comprehen- 
sive regulations for insurance. These 
measures were adopted by Massa- 
chusetts and New York, with other 
states later following their lead.*® 
In 1873, began 
standard policy forms. Massachusetts 
was again the first state to enact 
such legislation, adopting a standard 
fire policy form in that year.2%* How- 
ever, statutes which gave insurance 
commissioners the power to prescribe 
standard policy forms for insurance 
* Work 
“ Work 
* Work 
* Work 


states to adopt 


cited at footnote 1, p. 
cited at footnote 1, p. 24. 
cited at footnote 3, pp. 500-01. 
cited at footnote 1, p. 44. 





companies were not kindly regarded 
in the state courts. In a number of 
states this power was held to be un 
constitutional. 

During the 1870's, when the insur 
ance business had become national in 
scope, and individual companies were 
number of different 
states, the conflicting forms of state 
regulations had produced a situation 


operating in a 


so chaotic as to require more intelli 
supervisory and more 
effective legislation. In an attempt to 
meet this need, the first National 
Convention of Insurance Commis- 
sioners was called by the New York 
Superintendent of Insurance in 1871. 
The the convention 
to bring about the adoption of uni 
form policy forms and uniform insur- 
ance laws in all states. Two important 


gent action 


yurpose of Was 
pur] 


results were the adoption of uniform 
annual statements for insurance com 
panies, and the formulation of a gen 
eral insurance law for the adoption 
by the state legislatures. In addition, 
the American Experience Table at 4/% 
per cent interest rate was approved as 
the standard of evaluation for life in- 
surance policies. Most states failed to 
adopt the General Insurance Law, but 
its effect on future legislation was 
considerable." 


Investigating Committee Report 


Not until the report of the Arm 
strong Investigating Committee of 
1905-06, the exposure of 
scandalous abuses upon the part of 
life insurance companies, did 


following 


state 
regulation of the insurance industry 
assume any real importance. 
the findings of this committee have 
an important place in the history of 
the regulation of the insurance busi 
ness, they will be discussed briefly. 


Since 


The abuses fall under six headings: 


* Work 
following. 

* Work cited at footnote 1, p. 65, quoted 
from Armstrong Committee findings. 
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cited at footnote 1, p. 52 and 


(1) Company control—The commit- 
tee found that policyholders of most 
companies had little or no voice in 
the management of the company even 
though the company was founded on 
a mutual corporate basis. Managers 
of stock life insurance companies were 
so placed as to enable themselves to 
perpetuate their tenure in office, and 
were not responsive to stockholders. 
The committee found such manage- 
ment to be “an autocracy, maintained 
almost without challenge.” *° 


(2) Investments 


Abuses in invest 
ment, particularly in real estate, oc 
curred throughout the life insurance 
industry. Many of 
amounted to fraud. 


these abuses 
Assets of life in 
surance companies were manipulated 
by their officers for personal gain. 
Life companies dealt in 
securities in a manner that closely ap- 
proximated the business of invest 
ment that is, trading for 
resale and participating in underwrit 
Speculation in the 
commodity and security markets, with 


insurance 


banking, 


ing syndicates. 
profits accruing to private individuals 
rather than to the companies them 
selves, was prevalent.’® 


(3) Political contributions and lobby 


ing—Considerable sums of money 
were contributed for the purposes of 
controlling legislators and legislation 
in various states. Bribery was a com- 


mon occurrence.”° 


(4) Expenses — Extravagance that 
concealed efforts of officers for per 
sonal gain had become so extensive 
that the life insurance companies had 
earned the title of “dynasties.” Gen 


eral agency contracts and expense 
accounts were used in a way that in 
effect was nothing more than a raid 
on the treasury. The abuses in this 
area were amazing.”" 


* Work 
*” Work 
following. 


* Work 


cited at footnote L. 


cited at footnote 1, pp. 75-80. 
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(5) Assessment insurance The 
principal fault in this area was the 
management of companies with re- 
spect to assessments. Policy holders 
were systematically deceived as to 
the extent and value of assessments 
and were led to purchase insurance at 
rates which, when readjusted, were so 
expensive as to compel the purchaser 
to drop his policy, thereby also losing 
his original investment.** 


(6) Industrial insurance—The prin 
cipal abuse was the collection from 
working people in small weekly amounts 
a premium greatly in excess of those 
charged for ordinary insurance. The 
rate of lapse in this area of insurance 
was much greater than others, result- 
ing in retentions of the premiums due 
to forfeiture by the 
Fault was found in the high adminis 
trative costs that 
petence or selfishness of the officers.** 


policyholders. 


concealed the incom 


The Armstrong Committee, refer- 
ring to the State Insurance Depart- 
ment of New York, stated that it had 
“ample powers but had failed to pro- 
tect against extravagance and bad 
administration.” Regulation by examin- 


ers, it found to be plainly “a farce.” ** 


The committee concluded: ‘Most of 


the evils which have been disclosed 
by the investigation would have been 
impossible had there been a rigorous 
performance of the duties already laid 
upon the Department, a_ vigilant 
watchfulness in the interest of policy- 
holders, and a courageous exercise of 
the which the statutes 
ferred.” 


powers con- 


As a result of aroused public in 
terest, enacted in New 
York State which covered ten areas 


laws were 
of regulation: Organization and con 
trol of company investments, political 
contributions and lobbying, valuation 


of policies, policy forms, limitations 


* Work cited at footnote 1, pp. 80-82. 
* Work cited at footnote 1, pp. 83-84. 
" Work cited at tootnote 1, quoted p. 85. 
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upon new business, expenses, divi- 
dends and surpluses, annual reports 
and criminal acts. Most of the other 
states followed suit. 

The Armstrong investigation con- 
centrated on the life insurance in- 
dustry, leaving the fire and casualty 
companies relatively untouched. These 
businesses were not without troubles 
of their own. 
among policyholders in these compa- 
nies, at about the same time, was the 
tremendous increase in fire insurance 
rates, particularly in the Mississippi 
Valley. The increase was based on 
fire losses which had doubled between 
1880 and 1900, and then quadrupled 
by 1910. In 1925 losses due to fire 
amounted to $560 million. In Missouri 
alone, the fire insurance waste cost 
twice as much as the of the 
state’s government. Conflagrations in 
Baltimore and in San Francisco re- 
sulted in a loss that exceeded $350 
million. that reflected these 
losses had increased so substantially 
bring charges of monopoly 
against the insurance companies, who 
claimed in defense that underwriting 
profit in the past 40 years was nothing.”® 
There was considerable doubt as to 
the truth of this statement, and, as a 
result of the dissatisfaction of the 
public, the states moved toward in- 
creased regulation of fire insurance 
rates. Numerous other abuses, such 
as high expense accounts, rate re- 
bates, improper settlement of claims 
and generally unreasonable attitudes 
toward public interest ultimately re- 
the enactment of more 
stringent state regulations. It was at 
this time that the underwriter’s as- 
sociations first came to the attention 
of state insurance commissioners, and 


A chief cause of unrest 


cost 


Rates 


as to 


sulted in 


were made to break them 
up. There had been some pleas earlier 


at common law for their dissolution 


attempts 


* Work cited at footnote 1, Note, Pp. 85. 
* Work cited at footnote 1, p. 41 and 


following. 
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on the ground that they constituted Public clamor for more effective or 
a restraint of trade. But since the additional antitrust legislation con 
common law doctrine was that con-_ tinued, and public dissatisfaction with 
tracts in unreasonable restraint of numerous insurance problems, includ- 
trade were simply void and unen- ing coinsurance provisions, policy 
forceable, there was no ground for a_ contracts and valued policy clauses, 
criminal or civil action, and no redress indicated that the over-all problem 
was available. The state courts uni- of regulation was still unsolved. 

formly refused to consider associa- From 1868 to 1944, the federal regu- 
tions of fire underwriters, whose ation of insurance was periodically 
purpose was the fixing and main- discussed in Congress. Theodore 
tenance of rates, as illegal or void Roosevelt, in 1904 and in 1905, asked 
per se.** The most influential rate (Congress “whether the power of the 
regulatory statute was passed in New Bureau of Corporations cannot con- 
York in 1911. Other states followed  stitutionally be extended to cover the 
in rapid succession. The purpose of transactions in insurance.” *° His re- 
this legislation was to obtain for quest was supported by the American 
policy holders rates which were not’ Bar Association and by executives of 
unreasonable, and which at the same some leading insurance companies. 


time, would enable the companies to Congress concluded that regulation 
meet their obligations. It was in ful- was bevond its power. The reaction 


fillment of these needs that provi of Congress to Roosevelt’s request 
sions concerning discrimination came was undoubtedly based on precedent 
into use. By 1925 40 states had established and strengthened by five 
added antidiscrimination provisos to previous decisions of the Supreme 
their rating laws.” Court, all of which had kept insurance 


: c os outside federal jurisdiction. 
As of 1925, the states were divided J 


into three principal groups in respect 
to the regulation of rates. Excep- 
tions are Delaware and Nevada, which 
had no regulatory statutes concern- Three of these decisions were of 


Supreme Court Rules 
Insurance Not Commerce 


ing rates, and California, Maryland key importance in the history of the 
and Rhode Island, which had only regulation of the insurance industry. 
antidiscrimination laws. The first group In addition, they document the changes 
still accepted the theory of enforcing in thought that accompanied the 
competition. Included here are ten extraordinary expansion of the Ameri- 
states with antitrust laws which could can economy, as men _ groped for 
effect fire insurance rate making, and_ solutions to the problems that are, 
six states with anticompact laws. for the most part, still unsolved today. 
The laws in most cases were not en- The first of these was the case of 
forced. The second group vested au- Paul v. The Commonwealth of Virginia 
thority for fire insurance rate making in 1866. At this time the Supreme 
with state insurance commissions. The Court ruled: “Issuing a policy of in- 
third group, taking the middle ground, surance is not a transaction of com 
enforced competition and regulation merce. The policies are simple contracts 
of rates by relying on cooperative of indemnity against loss by fire, en- 
rate making under state supervision.** tered into between the corporations 





* Work cited at footnote 1, p. 158. * Elmer Warren Sawyer, /nsurance as In- 
* Work cited at footnote 1, p. 173. terstate Commerce, 1st ed., New York (1945), 
* Work cited at footnote 1, p. 174 and _ quoted p. 37. 

following. 
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and the assured, for a consideration 
paid by the latter. 
are not any 
proper meaning of the word. They 
are not subjects of trade and barter 


These contracts 


articles of commerce in 


offered in the market as something 
having an existence and value inde 
pendent of the parties to them. They 
are not commodities to be shipped or 
forwarded from one state to another, 
and then put up for sale. They are 
like other personal contracts between 
parties which are completed by their 
signature and the transfer of the con 
Such 
transactions, 
parties may be 
The policies do not take effect 
not executed 


contracts are not 
though the 


174 “st 
lirerent 


sideration. 
inter-state 
domiciled in ¢ 
states. 

are contracts—until 
delivered by the agent in 
They 
and are governed by the local law. 
They do not constitute a part of com 
the anymore 
than a contract for the purchase and 


Virginia. 


are, then, local transactions, 


merce between states 
sale of goods in Virginia by a citizen 
of New York 
would constitute a 
commerce.” 


while in Virginia 


porti mn ot such 


The second important decision was 
handed down in Hooper 
v. California in 1895. It is interesting 
to note that the plaintiff avoided the 
precedent established in the case Paul 
v. Virginia and argued that marine 
the 
same character as those of fire insur 
ance, but rather that they constituted 
The answer of the Court 
was: “The business of 
not commerce. The 
surance is not an instrumentality of 
The making of such a 

mere incident of com 


the case of 


insurance contracts were not of 


commerce. 
insurance 1s 
contract of in 


commerce. 

contract is a 
mercial intercourse, and in this respect 
there is no difference whatsoever be 
tween insurance against fire and in 
‘the perils of the 


surance against 


a" * 
1 Work cited at footnote 30, quoted p. 34. 
® Work cited at footnote 30, quoted, p. 35. 
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The third case that serves to estab 
lish the exemption of insurance from 
rules governing interstate commerce 
and, therefore, from the antitrust laws 
of the United States on a permanent 
basis was that of the New York Life 
Company v. Deer Lodge 
County, in 1913. The New York Life 
Insurance Company contested state 


Insurance 


power to levy taxes on a portion of 
its premiums, arguing that the exten 
sive changes in insurance since the 
original decision in the Paul v. Virginia 
had resulted in conditions that 
by 1913 were considerably different, 
to wit, 


case 


that insurance now constituted 
commerce. 


In this decision the Supreme Court 
by modifying its reasoning, weakened 
but, nevertheless, did not reverse its 
original opinion: “If we consider these 
cases numerically, the deliberation of 
their reasoning, and the time they 
cover, they constitute a formidable 
body of authority and strongly invoke 
the sanction of the rule of stare decisis 
This we especially emphasize, for all 

f the cases concerned, as the case at 
bar does, the validity of state legisla- 
tion, and under varying circumstances 
the same principle was applied in all 
f them, For over forty-five years 
they have been the legal justification 
for such legislation. To reverse the 
cases, therefore, would require us to 
promulgate a new rule of Constitu- 
tional inhibition upon the States and 
which would compel a change of their 
policy and readjustment of their laws. 
Such result necessarily urges against 


a change of decision.” 


The Supreme Court in eleven addi- 
tional cases, none as important as 
these, upheld its original decision.** 


Decision Reversed 
However, Congress and many indi- 
viduals in the insurance industry con 


‘Work cited at footnote 30, quoted, p. 36. 


* Work cited at footnote 30, Note 7, p. 40. 
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tinued to differ with the Supreme 
Court’s conclusion that insurance did 
not constitute commerce. Finally, the 
Court reversed its previous decisions, 
handing down a decision that upset 
the precedent that had been estab 
lished virtually with the inception of 
federal government, in the case of the 
United States v. South-Eastern Under- 
writers Association, et al., on June 5, 
1944: “Our basic responsibility in in- 
terpreting the Commerce Clause is to 
make certain that the power to govern 
intercourse among the states remains 
where the Constitution placed it. That 
power, as held by this Court from 
the beginning, is vested in the Con- 
gress, available to be exercised for the 
national shall 
deem necessary. No commercial enter- 


welfare as Congress 
prise of any kind which conducts its 
activities across state lines has been 
held to be wholly beyond the regula 
tory under the 
Commerce Clause. We cannot make 
an exception of the business of insur 


power of Congress 


ance.” 
that the 
decision was made by a divided Court. 


It is interesting to note 
Only four Justices concurred, while 
three, including the Chief Justice, dis- 
sented, and two abstained. Probably 
the significant point around 
which the case revolved was the al- 
leged violation of the Sherman Anti 
trust Act of 1890, by nearly 200 private 
stock insurance companies and 27 in- 
dividuals, The marked the 
first effort on the part of the federal 
government to regulate insurance as 
a part of interstate commerce. The 
indictment alleged two conspiracies. 
The first was in violation of Clause 1 
of the Sherman Antitrust Act, in that 
the companies conspired to restrain 
interstate trade and commerce through 


most 


decision 


fixing and maintaining arbitrary and 
noncompetitive premium rates on cer 
tain south 


lines of insurance in six 


Work cited at footnote 30, quoted, Pp. 41. 
"Work cited at footnote 30, quoted, p. 43 
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eastern states. The second conspiracy 
found in violation of Clause 2 
of the Sherman Antitrust Law, in that 
the insurance industry sought to 
monopolize trade and commerce in 
the insurance in the 


same 


was 


same lines of 


states. 

The defendants relied exclusively 
on a demurer, based on the previous 
decisions of the Court, stating that 
they were not required to conform to 
the standards of conduct 
established by the Sherman Antitrust 
Act because “the business of fire in- 
not commerce.” The 
held otherwise. 


business 


surance is 
Court 


Federal Acts Cover Insurance 
The 


cision 


immediate result of this de 
make 
sional acts then in force immediately, 
or potentially, applicable to the insur 
ance business. These acts were: (1) 
The Sherman Anti-Trust Act of 1890, 
2) The Clayton Act of 1914, (3) The 
Robinson-Patman Anti-Discrimination 
Act of 1936, (4) The Federal Trade 
Commission Act of 1914, (5) The Na- 
tional Labor Relations Act of 1935, (6) 
The Fair Labor Standards Act of 1938, 
(7) The Merchant Marine Act of 1920. 
The specific applicability of each of 


Was to seven congres- 


these acts can be summarized as fol- 
lows: 

(1) The Sherman Antitrust Act out- 
lawed all contracts, combinations, or 
conspiracies in restraint of trade and 
commerce and all attempts to mon- 
opolize any part of trade and com- 
merce. 

(2) The Clayton Act prohibited the 
acquisition by one corporation of the 
stock of another and the existence of 
directors and _ officers, 
where the effect “may be substantially 
to lessen competition.” 


interlocking 


(3) As amended by the Robinson- 


Patman Act, discrimination by pur- 


’Work cited at footnote 30, Pp. 59. 
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chasers declared illegal: ‘‘and 
price between different purchasers 
of commodities of like grade and quality 


where the effect of 


was 


such discrimina- 
tion may substantially lessen compe- 
tition or tend to create a monopoly.” 
This act also contained provisions re 
lating to the acceptance of commis 
sions and brokerage fees and other 
compensation, and could apply to the 
selling commissions paid by insur 
ance companies to independent pro 
ducers. 

(4) The Federal Trade Commission 
Act, in that it relates to unfair methods 
of competition and deceptive practices 
of commerce. 

(5) The National Labor 
Act was designed to protect interstate 
commerce from the adverse effect of 


Relations 


labor disputes and became effective 
with respect to the insurance industry 
by virtue of a decision reached in the 
case of Polish National Alliance v. Na 
tional Labor Relations Board in 1944. 
In this case the Court held that the 
Act applies to insurance, which means 
that labor relations between insurers 
and their employees became subject 
to the National Relations Act 
immediately.** 


Labor 


(6) The Fair Labor Standards Act 
in that it set 
the relationship between employers 


standards governing 


and employees engaged in commerce. 


(7) The Merchant Marine 
tained a provision 


Act con 
which exempted 
marine insurance and reinsurance from 
the provisions of the antitrust laws. 

This provision of the bill was designed 
to encourage the development of the 
United States’ marine insurance com 
panies, which, at that time, were of 
relatively minor importance. It 
hoped that combinations of existing 
companies could face the competition 
of foreign insurance companies*® 


Was 


* Work cited at footnote 
*® Work cited at footnote 


> 


30, p. ¢ 
30, pp. 62-63. 
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Marine Insurance 


With respect to this provision of the 
Merchant Marine Act, neither Sawyer 
nor Wilcox have attempted to explain 
how marine insurance could, in 1920, 
the time of the Act’s passage, conceiv- 
ably be subject to the antitrust laws, 
since this was effected only by the 
Supreme Court’s decision of 1944. 


Since Sawyer and Wilcox give no 
explanation for this contradiction, ad- 
ditional information is necessary. Ex 
cerpts from the Congressional Sub 
committee on Miscellaneous Business 
of the Committee on Merchant Ma- 
rine and Fisheries Report, dated just 
prior to the passage of the Merchant 
Marine Act, make interesting 
reading. The views expressed in the 
report, which took place 24 years prior 
to the Supreme Court decision, il- 
lustrate pronounced the failure 


very 


how 
of state regulation was, and how this 
failure had already affected American 
commerce. Some excerpts from this 
report are: 

“In its investigation of marine in 
the United States 
committee has examined exhaustively 


surance in your 
the functions, present status, and leg 
branch of in 
the 
conclusions that a strong and inde 


islative needs of this 


surance. All evidence leads to 
pendent national marine insurance in 
stitution is an absolute necessity to a 
nation’s foreign trade equipment, that 
such an exist in 


institution does not 


the United States today, and that it ts 
imperative to adopt ways and means 
to correct the present impossible situ 
ation if this country is to meet the 
that 


the new era is certain to inaugurate. 


strenuous international rivalry 


a Marine insurance is more 


than a fundamental agency of com- 


merce, and its importance extends be- 


“Clair Wilcox, Public Policies Toward 
Business, revised, Homewood, Illinois (1960), 


p. 367. 
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yond the ordinary service of protecting 
property and credit. 
petitive weapon in international trade 
has been demonstrated to your com- 
mittee in many From this 
viewpoint, the advantages of possess- 
ing strong, independent underwriting 
facilities are undeniable. Their sig- 


Its use as a com- 


ways. 


nificance is fully discussed in the first 
chapter of the accompanying report, 
and a restatement is therefore un- 
necessary. 

. . . In ascertaining the true 
status of the business the committee 
was handicapped by the absence of 
public records, and accordingly found 
it necessary to submit a detailed ques 


tionnaire, under date of August 1, 


1919, to all American and foreign com- 
panies transacting marine insurance 
in the United States. . . .* 


Replies were received under 
oath from practically all companies 
and much additional information was 
acquired through public hearings and 
through voluminous correspondence. 
In its combined effect, the information 
obtained by the committee from all 
sources showing 
which is anything but gratifying to 
those wish to see the United 
States in the forefront of international 
shipping and trade. _ 


“ 


these presents a 


who 


Your committee regrets to 
report that there is an appalling ab 
sence of such favorable factors with 
respect to American underwriters. 
They lack a wide spread of business 
and adequate re-insurance facilities, 
are handicapped by restrictive state 
legislation which opposes combina- 
tion for co-operative purposes and 
denies permission to transact numer- 
ous lines of insurance, are burdened 
with excessive taxation levied accord- 
ing to wrong principles, and, for vari- 
ous reasons, do not seem to enjoy the 


merchants and vessel owners, or their 
brokers, as is so characteristic of the 
commercial interests of certain foreign 
countries. Your committee also feels 
that the serious legislative burdens 
and restrictions confronting American 
companies are entirely unnecessary 
and are largely traceable to a short- 
sighted policy, continued during many 
years and dictated by local desires, 
which marine insurance 
purely state matter rather than the 
national institution that it really is. 


views as. 2 


Your committee believes that 
the federal government may be of fur- 
ther assistance in several respects, and 
desires to recommend the following. 
(1) That marine underwriters should 
be assured of the legality of combina- 
tions and associations designed to fa- 
cilitate re-insurance or to extend 
underwriting activities to foreign 
countries. A surprisingly large num- 
ber of underwriters expressed them- 
selves to the committee as fearful of 
the legal consequences that might at- 
tach to the creation of such associa- 
To this end, 
it will be advisable, and even if un- 
necessary can do no harm, to free all 
such co-operative efforts from the 
possible operation of the Sherman and 
Clayton Anti-trust Acts. . . 4 


tions or combinations. 


sé 


While much can be accom- 
along the lines suggested 
above, there remain for consideration 
the legislative disabilities imposed by 
the several states. These are very 
serious and were bitterly opposed by 
underwriters appearing before the 
committee. They were a unit in rec- 
ommending (1) the removal by the 
states of restrictions on the kinds of 
insurance (other than life insurance) 
which may be transacted by any one 
\merican company; (2) changing the 


plished 


same wholehearted support of home system of taxing gross premiums to 


“Sol S. Huebner, Marine Insurance, Ap- 


pendix I, New York (1920), p. 203. 
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taxation on net profits; (3) revision of 
the insurance laws of the several 
states, which are often conflicting and 
which apparently were drawn primar- 
ily with regard to the regulation of 
fire, rather than marine insurance; (4) 
greater liberality with reference to 
American companies seeking to enter 
the foreign field, especially with ref- 
erence to recognition of foreign de- 
posits in the financial statements of 
the companies, and (5) removal of 
restrictions against permitting groups 
of companies to unite, under proper 
regulations, to form companies or as- 
sociations for the purpose of assuming 
the re-insurance needed by the group, 
or to undertake operations in foreign 
countries. a 

The conflict between those who ad 
vocated state control and those who 
wished to honestly enforce the Su- 
preme Court decision continued. The 
conservative element based their phi 
losophy on arguments that had been 
expressed many times before, and by 
men as eminent in public life as Jus- 
tice Brandeis, who, in a speech during 
the time of the investigation of the 
Armstrong Committee had not only 
asserted that federal supervision ap- 
peared to be clearly unconstitutional, 
but that “the wisdom, discretion and 
honesty composite in fifty states and 
territories are more to be valued than 


the excellences of one person appointed 
at Washington. i 
good or bad, according to the merits 


State supervision is 


Federal 
supervision must be good or bad, ac- 
cording to the qualities of one man 
who is unchecked by the work of co- 
ordinate officials.” *° 


of the best of commissioners. 


Compromise 

in Congressional Legislation 
Reflecting the influence of such 

philosophy and the impact of the 


“Work cited at footnote 41, p. 207. 
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precedence that had been established 
over the previous seventy-five year 
period, Congress was unwilling to ac- 
cept the Supreme Court decision in 
toto. Instead, it passed legislation that 
represented a compromise between 
the advocates of state rights and those 
who advocated federal regulation. In 
the passage of Public Law 15, March 
9, 1945, Congress placed a moratorium 
on the provisions of the antitrust laws 
that specifically affected the insurance 
industry. The new law, entitled An 
Act to Express the Intent of the Con- 
gress with Reference to the Regulation 
of the Business of Insurance stated: 

“Be it enacted by the Senate and 
the House of Representatives of the 
United States of America in Congress 
assembled, that the Congress hereby 
that the continued regula- 
tion and taxation by the several states 
of the business of insurance is in the 
public interest, and that silence on the 
part of Congress shall not be con- 
strued to impose any barrier to the 
regulation or taxation of such busi- 
ness by the several states. 


declares 


“Section II(a) The business of in- 
surance, and every person engaged 
therein, shall be subject to the laws 
of the several states which relate to 
the regulation or taxation of such 
business. 

“(b) No act of Congress shall be 
construed to invalidate, impair, or 
supercede any law enacted by any 
state for the purpose of regulating the 
business of insurance, or which im- 
poses a fee or tax upon such business, 
unless such ACT specifically relates 
to the business of insurance: PRO- 
VIDED, that after January 1, 1948, 
the Act of July 2, 1890, as amended, 
known as the Sherman Act, and the 
Act of October 15, 1914, as amended, 
known as the Clayton Act, and the 
Act of September 26, 1914, known as 


"Louis D. Brandeis, Life Insurance The 
Abuses and The Remedies, Boston (1905), 
pp. 17-18. 
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the Federal Trade Commission Act, 
as amended, shall be applicable to the 
to the extent 
that such business is not regulated by 
state law. 


business of insurance 


“Section III(a) Until January 1, 
1948, the Act of July 2, 1890, 
amended, known as the Sherman Act, 
and the Act of October 15, 1914, as 
amended, known as the Clayton Act, 
and the Act of September 26, 1914, 
known as the Federal Trade Commis 


as 


sion Act, as amended, and the Act of 
June 9, 1936, known as the Robinson- 
Patman Anti-Discrimination Act, shall 
not apply to the business of insurance 
or to acts in the conduct thereof. 
“(b) Nothing contained in this Act 
shall render the said Sherman Act in 
applicable to any agreement to boy 
cott, coerce, or intimidate, or act of 
boycott, coercion, or intimidation. 
“Section IV. Nothing contained in 
this Act shall be construed to effect in 
any manner the application to the 
business of insurance of the Act of 
July 5, 1935, as amended, known as 
the National Labor Relations Act, or 
the Act of June 25, 1938, as amended, 
known as the Fair Labor Standards 
Act of 1938, or the Act of June 5, 
1920, known as the Merchant Marine 
Act, 1920. 
“Section V. As used in this Act, 
the term “state” includes the several 
states, Alaska, Hawaii, Puerto Rico, 
and the District of Columbia. 
“Section VI. If any provision of 
this Act, or the application of such 
provision to any person or circum- 
stances, shall be held invalid, the re- 
mainder of the Act, and the application 
of such provision to persons or Cir- 
cumstances other than those to 
which it is held invalid, shall not be 
effected.” *° 


as 


This law did not grant permanent 
exemption of the industry from pro- 


“John W. Cowee, Federal Regulation of 
Insurance, revised, Madison, Wisconsin (1949), 
quoted pp. 33-34. 
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visions of the antitrust laws, but in- 
stead granted time to the industry to 
put its house in order. Furthermore, 
the Act contained under Section II] 
(b) “Nothing contained in this Act 
shall render the Sherman Act inappli- 
cable to any agreement to boycott, 
coerce, or intimidate, or act of boy- 
cott, intimidation.” *” 
President Franklin Delano Roosevelt 
expressed the thinking behind Public 
Law 15, when he signed it, March 9, 
1945, saying: “After the moratorium 
period, the anti-trust laws and certain 
related statutes will be applicable in 
full force and effect to the business of 
insurance except to the extent that the 
states have assumed the responsibility, 
and are effectively performing that 
responsibility, for the regulation of 
whatever aspect of insurance business 
It is clear that Con- 


coercion, or 


may be involved. 
gress intended no grant of immunity 
for monopoly or for boycott, coercion 
Congress did not in- 
tend to permit private rate fixing, which 
the anti-trust act forbids, but was will- 
ing to permit actual regulation of rates 
by affirmative action of the states.” * 


or intimidation. 


Senator Barkley also expressed a 
strong view on the subject: “I wish 
it to be understood that in voting for 
the approval of the Conference Re 
port, | am accepting the interpretation 
placed upon it by the conferees, namely, 
that if any state, through its legisla- 
ture, undertakes to through the 
form of regulation merely in order to 
put insurance companies within that 


o 
20 


state on an island of safety from Con 
gressional regulation, that effort will 
be futile. And not only can Congress 
deal with any phase of the insurance 
business not dealt with by the state 
legislature, but even in a case in which 
state legislature deals with any 
phase of it, but does not deal with it 
adequately in the opinion of Congress. 


a 


“Work cited at footnote 46, quoted p. 34. 
"Work cited at footnote 46, quoted p. 35. 
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Congress is not in any way barred by 
the Conference Report from dealing 
with that subject and with the phase 
of it which Congress deems to have 
been inadequately dealt with by the 
states; so that hereafter we can enact 
such may deem 
proper and wise to have enacted in 
connection with the regulation of this 
business, which clearly, is interstate 
commerce.” 


legislatic m as we 


49 


“Islands of Safety’’ 


The not 
that the states should be permitted to 
“erect islands of safety” 
the required legislation. 
powerful 


intent of Congress was 
by passing 

However, 
members of the industry 
took a contrary view, and proceeded 
to draft a model bill for the enactment 
by state legislatures, which, in their 
opinion, would comply with the man 
date of Congress but would in fact 
give “islands of safety” to the industry. 


the four 


model, bills presented to the state leg 


A summary of parts of 
islatures as they 
American 
follows: 


were given to the 
Bar Association, is as 


“(1) Casualty and Rate 


Regulatory Bill. 


Surety 


(2) Fire, Marine and Inland Ma 
rine Rate Regulatory Bill. 


sé 


Both of these proposed bills pro 
vide for state supervision of the rating 
activities which have been found nec 
essary for various types of property, 
casualty and surety insurance. They 
provide that rates must conform to 
prescribed standards and that they 
shall be not excessive, inadequate nor 
unfairly discriminatory; that rate 
manuals and plans shall be filed with 
the Insurance Commissioner who is 
directed to review such filings as soon 
as reasonably possible ; that such rates 
may not be used for a waiting period 


” Work cited at footnote 46, quoted p. 36. 
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of fifteen days, or, if extended by the 
Commissioner, of thirty days; and 
that if not disapproved within such 
waiting period, such filings are deemed 
to meet the requirements of the Act. 


se 2 


(3) Bill relating to unfair methods 
of competition or unfair and deceptive 
practices in the business of insurance. 

‘This bill prohibits any unfair method 
of competition or unfair or deceptive 
act or practice in the business of in- 
surance in about the same language 
as used in the Federal Trade Commis- 
sion Act. But, unlike that act, it lists 
in Section 4 certain unfair acts and 
practices (such as false advertising, 
defamation of competitors, rebates, 
etc.) and empowers the Insurance 
Commissioner, after prescribed notice 
and hearings, to issue orders to cease 
and desist from such violations. Any 
other acts and practices which are not 
specifically defined as unfair in Sec- 
tion 4, but which the Commissioner 
finds, after hearing, to be unfair or 
deceptive, can be reported to the At- 
torney General who can then institute 
court proceedings to enjoin and re- 
strain their continuance. 

“(4) Accident Health 
ance Bill. 


and [nsur- 


“This bill requires the filing of acci- 
dent and health policy forms, applica- 
tions, riders, endorsements, classification 
of risks and premium rates with the 
Commissioner of Insurance; provides 
that no policy, application, rider or 
endorsement forms may be issued un- 
til thirty days after filing unless pre- 
viously approved; and provides for 
the disapproval, or withdrawal of ap- 
proval, by the Commissioner of such 
forms if they contain benefits unrea- 
sonable in relation to premiums or 
contain provisions which are unjust, 
unfair, inequitable, misleading, decep- 
tive or encourage misrepresentation. 
Hearings on disapprovals would be 
granted on written request and deci- 
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sions and orders of the Commissioner 
would be subject to review by appeal. 

“The All-Industry committee also 
recommended that each state consider, 
as part of its legislative program, 
statutory language to permit specifically 
the payments of commissions to brokers, 
and to provide for the licensing of 
brokers, if such provisions are not in 
existing statutes. (Many states al- 
ready had such laws.) The purpose 
of this was to meet any possible ap- 
plication of the Robinson Patman Act 
to insurance which Act prohibits dis- 
crimination in commodity transactions 
and might prohibit payment of com 


missions to insurance brokers under 


certain circumstances.” °° 

Mr, E. W. Sawyer, in his testimony 
in opposition to the All-Industry Bill 
which was recommended by the Con- 
ference companies, made a_ strong 
point of the fact that this proposed 
piece of legislation was far more 
drastic in its regulation of rates than 
was necessary to meet the mandate of 
Congress. Furthermore, he contended 
that it would be interpreted as “not 
only an unjustified restraint upon 
competition, but an extremely dan- 
gerous effort to conditions 
that led to the prosecution of the fire 
insurance companies in the S. E. U. A. 


Case.” © 


preserve 


Re-examination Suggested 
Senator McCarren, the author of 
Public Law 15, in a speech delivered 
before the American Bar Association 
in September, 1947, commented on the 
All-Industry Bill, suggesting: “I have 
urged re-examination by the industry 
of the progress so far made toward 
effective state regulation. Perhaps it 
would be appropriate to point out 
some of the questions which should 


*” Work cited at footnote 46, Footnote 19 
summarized in “Insurance as _ Interstate 
Commerce—The Third Year,” Section of 
Insurance Law, American Bar Association, 


pp. 44-45. 
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be borne in mind in connection with 
such re-examination. 

“Is this progress toward sound in- 
dustry practices and freedom of en- 
terprise? That question is particularly 
important to the industry. 

“Will the eventual solution fit into 
our economic pattern and afford op- 
portunity to one who desires to pit 
his energy, intelligence and financial 
future against others who have been 
able to achieve success in this indus 
try’? That question is important to 
all of you in the industry as individuals. 


“Will the regulation afford the pub- 
lic protection alike against discrimina- 
tion and indiscriminate rate cutting, 
against avarice of individuals’ or 
companies, against possible unwise man- 
agement, against unethical or inequi- 
table practices of all kinds, and against 
other possible abuses? Protection of 
the public will be the primary considera- 
tion of Congress. ; 

“Will the mutuals, reciprocals, the 
capital stock companies, the independ- 
ents, all be equally protected, and 
none unduly burdened or put into 
a strait jacket? The various segments 
of the industry will be particularly 
interested in the answer to that question. 

“Will the laws place no undue re 
striction on the enterprise, and on the 
hands of that company? 
question which should interest alike 


This is a 


the companies, the insurance industry 
and the Congress.” * 

Finally, the Insurance Commissioner 
of New York, Mr. Dineen, comment- 
ing on the statement that the All-In 
dustry Bill was patterned after the 
regulatory system then effective in 
the State of New York, noted: “You 
can give me an insurance commis- 
sioner with the wisdom of a Solomon, 


* Work cited at footnote 46, both quoted 
pp. 70-71. 
’ Work cited at footnote 46, pp. 70-71. 
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the integrity of a Lincoln, and the re- 
search facilities of General Motors, 
and he can’t do as good a job of 
rate regulation as open competition 
will do.” °° 

Nevertheless, because of great pres- 
sure exerted by influential conference 
companies, a large majority of state 
legislatures passed legislation modeled 
on the All-Industry Bill. 

The question frequently arises as to 
what characteristics make insurance 
unique among the other forms of 
commerce. Since these very charac 
teristics are what make the insurance 
business exceedingly difficult to regulate, 
a discussion of them would be the best 
introduction to an analysis of the prob- 
lems of regulation. 
fore the American Bar Association in 
1946, F. J. Marryott attempted to define 
some of these special characteristics. 
He listed the following nine points: 


"<3) 
be exactly determined by expenses 
which have been incurred. Insurance 
cost depends upon future events which, 
in casualty insurance at least, may or 
may not occur. 


In a discussion be- 


The cost of insurance cannot 


“(2) Insurance is a promise to meet 
obligations which have not been in 
curred when the promise is made. 


“é 


(3) Insurance collects in advance 
of performance large sums of money 
which must later be paid out. 

“(4) Money collected in advance 
from policyholders may later be claimed 
by persons not parties to the contract. 

“(5) The insurance product is ex 
traordinarily difficult to judge. 

“(6) The law of supply and demand 
is not applicable to insurance. 

“(7) The cost of the service prom- 
ised is greatly disproportionate to the 
price paid. 


"Work cited at footnote 46, p. 72. 

* Work cited at footnote 46, pp. 72-73. 

® Areas such as oil, aviation, marine hull, 
cotton, railways and terminal grain elevators 


Antitrust Laws 


“(8) The consequences of a failure 
of an insurance company are more seri- 
ous than in the case of other businesses. 

“(9) Competition does not 
as a satisfactory regulator.” ** 


serve 


insur- 
stock, mutual 
and reciprocal, the stock company, 
from its beginnings up to the present 
time, been the dominant form. 
While there are over a thousand car- 


Of the three main types of 
ance carriers, that is, 


has 


riers of the stock type, relatively few 
of these have dominated the writings 
of their class, and have controlled the 
rating processes through organizations 
and pools. In self defense, the mutual 
and reciprocal groups also have formed 
pools and organizations so that in 
many areas of industry, less than 
five sources of cover are available for 
the purchaser. In principle, the pur- 
pose of these organizations is to bring 
about a uniformity of approach in the 
underwriting of business obtained by 
one member among other members 
of the same organization. In actual 
fact they are used as a weapon of 
competition against nonmembers. 


Syndicates in Conflict 
with Antitrust Laws 


The steady growth of the powers 
of underwriting and rate making by 
pools, organizations and underwriting 
syndicates has produced a situation 
that operates in conflict with the pro- 
visions of the American antitrust laws. 
\s of today, the insurance companies 
have created over 196 trade organiza- 
tions.*® Of these, more than 40 relate, 
in one manner or another, to the es- 
tablishment of uniform rates, uniform 
forms and the scope of insurance cov- 
erage of the constituent members. While 
most of these groups today profess 
to be only advisory in order to avoid 


* Ruby Church Breitner, National Insur- 
ance Organizations in the United States and 
Canada. Alphabetical Listing, New York 
(1957), pp. 1-61. 





laws, 
both 
the product and the marketing proc 


prosecution under the antitrust 
in point of fact they dominate 


ess of the industry. 
Among the most powerful of these 
organizations, and statements of their 


professed purposes are 


(1) “American Hull Insurance Syn- 
dicate. In 1921, at the request of the 
United States government, the Amer 
ican marine syndicates were formed. 
Unincorporated associations, known 
as Syndicate A, B, and C, they were 
organized at the request and with the 
approval of the Committee on Mer- 
chant Marine and the 
House of Representatives and with 
the approval of the United States 
Shipping Board. They were the re 
sult of \the ambition to 
foster and encourage the development 


Fisheries of 


committee's 


of the American merchant marine by 
\merican organization 
for the inspection and survey of Amer 
ican-owned vessels (Syndicate A) and 
a ready and sufficient market in the 
United States for insurance on vessels 
of the American Register (Syndicates 
B and C). Syndicate A 
merged into a new organization, United 


providing an 


has been 
States Salvage Association, Inc, Syn 
dicate B became inactive and the hull 
market was Syndicate C. Because of 
these developments, the Articles of 
Incorporation were reviewed and in 
1943, a new syndicate, The American 
Marine Hull Insurance Syndicate came 
into existence. This new organization 
is now an international market place 
for the insurance of ocean-going hulls. 
The work ‘Marine’ was dropped from 
its name as of July 1, 1956. 

(2) “The Cotton Insurance Asso- 
ciation. Its purpose is to make avail- 
able to local reporting policy forms, 
thus providing limits of liability be- 
yond the capacity of individual com- 
panies. It is composed of the cotton 
departments of its member companies, 
which are stock fire insurance com- 
panies. It operates through the local 
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agency of its member companies, their 
affiliates and underwriters. 

(3) 
This is an organization of capital stock 
fire insurance companies set up to give 


“Factory Insurance Associations. 


a high grade underwriting, engineer 
ing and special inspection service to 
industrial plants that are well pro 
tected and of superior construction. 
The purpose, according to its consti 
tution, is to ‘direct its efforts toward 
meeting and combating competition 
from non-stock or other non-associa 
tion companies.’ 

(4) “General Adjustment Bureau. 
This company tries to effect the 
equitable adjustment of all classes of 
material damage losses and first-party 
and third-party claims on behalf of its 
national loss and 
claims adjusting organization owned 


owners, It is a 


by stock fire and casualty insurance 
companies with branch offices located 
in thirty-five states and the District 
of Columbia. Following disasters it 
frequently opens catastrophe offices to 
meet the challenges presented by a sud 
den large volume of insurance claims. 

(5) “Improved Risk Mutuals. This 
group is a voluntary arrangement of 
eleven mutual companies maintained 
to furnish greater capacity than each 
could 
Liability of the company is both se\ 


company offer individually. 
eral and joint, each member company 
automatically assumes definite per 
each risk covered. All 
policies are non-assessable and all bus 


from 


centages of 


iness originates members or 


agents of member companies. 


(6) “National 
derwriters. 


Board of Fire Un 
[ts purpose is to promote 
harmony, correct practices and the 
principles of sound underwriting among 
the capital stock companies, as well as 
to promote such regulations as will 
secure stability and solidarity to the 
business and the adoption of uniform 
and correct policy forms and clauses. 
The National Board also aims to pro- 
mote the efficient organization and 
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equipment of fire departments with 
reliable water establish 
rules designed to regulate hazards 
constituting a menace to life 
property, to establish standards for 
the construction of buildings and for 
the installation of hazardous and pro- 
tective devices, to establish and main- 


systems, to 


and 


tain stations for testing materials and 
such devices, to repress incendiarism 
and arson, to gather and compile fire 
statistics for member companies and 
for use in loss prevention and to carry 
on a broad program of public educa 
tion in support of policies of the Na 
tional Board. The National Board 
has no jurisdiction over rates or 
commissions. 

(7) “National Automobile 
writers Association. 


Under 
This was formed 
to compile experience statistics gathered 
from its members and subscriber com 
panies, to prepare rates, premiums, 
and rules and also policy and endorse- 
forms for writing automobile 
physical damage coverage to serve as 
a filing agent for its member com- 
panies, to act in a liason capacity be 
tween its companies and the insurance 
departments on matters relating to 
automobile physical damage coverages. 

(8) “National Bureau of Casualty 
Underwriters. This bureau was founded 


ment 


to establish and administer proper 
underwriting rules, f 


classifications of 
risks, policy and other 
forms, manual minimum pre 
miums and rating plans; to secure and 
analyze the statistical and other data 
required in order to accomplish the 
foregoing; to further the interests of 


pre VISI¢ ms 
rates, 


casualty insurance in all other ways 
related to these purposes. This or- 
ganization is a voluntary, non-profit, 
unincorporated association of stock 
companies engaged in the causalty in 
surance business. 

Insurance Under- 
This is an underwriting or- 


(9) “Railway 
writers. 


ganization of stock fire insurance 


* Work cited at footnote 56. 
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companies formed for the purpose of 
writing fire and lightning, extended 
coverages and inland marine perils to 
rolling stock, diesel locomotives and 
modern high speed passenger trains. 
Formed by the merger of Railway In- 
surance Association (1920) and Rail- 
way Underwriters (1900). 


(10) “Oil Insurance Association. 
This provides capital stock fire insur- 
ance with expert underwriting, loss 
prevention, engineering, supervisory 
inspection and loss adjustment serv 
ices to oil, gas and petro-chemical in- 
dustries and provides 
property owners against losses from 


coverage to 


specific perils. 


(11) 


tion. 


“Underwriters Grain Associa- 
This group was organized by 
companies to 
terminal grain 
The As- 
sociation issues a certificate of insur 
ance, backed by master policies from 
each company insuring a pro rata part 
of all assumed liabilities. The num- 
bers of the master policies and the 
percentage of participation assumed 
by each member is shown on the back 
of the certificate. Company members 
are obliged to retain membership 
throughout the calendar year.” ** 


stock fire insurance 
liability on 


elevators and their contents. 


write 


Regulation Problems Unsolved 
Little change has occurred in either 
the method or the effectiveness of 
state regulation in the fifteen years 
ensuing since the passage of the All- 
Industry Bill. Most of the combina- 
tions for fixing rates and devising new 
products continue to be made by the 
conference companies under the cloak 
of state supervisory authority. While 
it is true that certain independent car- 
riers, such as Allstate Insurance Com- 
pany and the independent Insurance 
Company of North America, have suc- 
ceeded in piercing these organizational 


attempts to stifle competition, they 
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have done so only at tremendous ex- 
pense and much litigation. In the 
meantime, all of the ills which pre- 
vailed prior to the S. E. U. A. 
are still prevalent. Among the un- 


decision 


solved problems are: 

(1) The inability of states to con- 
trol the writings of insurance by un- 
authorized carriers; 

(2) The use by the states of politi 
cal power to exclude qualified insur 
ance carriers from operating within 
their territory; 

(3) The inability to control invest- 
ment policies ; 

(4) The inability to set up proper 
rating legislation, and to enforce such 
legislation as does exist: 

(5) The inability of companies to 
make independent filings ; 

(6) The stifling of underwriting 
judgment under the guise of avoiding 
“discriminatory” practices ; and 

(7) The continuance of pools and 
syndicates and reinsurance markets 
so constructed as to control certain 
markets. 


In 1958 through 1960, Congress has 
been conducting hearings on the sub- 
ject of the points listed above in an 
effort to ascertain what new legisla 
tion, if any, would be required to 
bring about an effective regulation of 
insurance. These hearings are con- 
tinuing as of today in a subcommittee 
headed by Senator O’Mahoney. Tes- 
timony revealing a variety of abuses 
has been received. For example, there 
is in effect no regulation whatsoever 
in such a major field as aviation in- 
surance. A. J. Smith, President of 
United States Aviation Underwriters, 
when asked who regulated aviation 
insurance, stated that the New York 
Department “regulated” it, but had 


*® Roger Kenney, “Senate Sub-Committee 
Hearings,” United States Investor, August 
16, 1958, p. 31 (2311). 
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to concede that the airline rates were 
filed neither here His 
statement is tantamount to a confes- 
sion that there is no regulation at all. 


nor abroad. 


This situation provoked quite a dis- 
cussion on the meaning of “regulate.” 
\t one point in the hearings, Smith, 
referring to “stupid, vicious competi- 
tion,” indicated the attitude of the 
major pools toward precisely wha 
Congress is interested in achieving. 
On the problem of unauthorized in 
surance, Insurance Commissioner Howe 
of New Jersey stated that the investi 
the 
Com 


gations of his department into 
British 
pany produced “shocking disclosures” 


of allegedly illegal handling of high 


Commercial Insurance 


risk surplus line business by three 
Newark 


New Jersey policyholders and hun- 


brokers: “Several hundred 
dreds of thousands of dollars in pre- 
The 


British Commercial, an English sur- 


mium payments are involved.” 


plus line writer, was thrown into 

Subse- 
that the 
company was involved over-all in ex 
$4 million, 
of the New Jersey Commissioner can 
be repeated for every commissioner, 


including the one in New York State.°® 


liquidation last September. 


quent information revealed 


cess of The experience 


With respect to licensing and coun- 
ter-signature laws, the issue of re- 
straint of trade was again aired in the 
chambers of the subcommittee. The 
nature of this testimony is best rep- 
resented by the following comment: 
“Obviously, the counter-signing com- 
mission is an unjust burden and it is 
my belief that the first agent or broker 
who brings this to the attention of the 
O’Mahoney Committee is going to 
overturn the whole system of state 
regulation of insurance. This matter 
of counter-signing commissions is 
nothing in the world but a selfish 


* Roger Kenney, “Regulation of Surplus 
Lines Too Big a Job for the States,” United 
States Investor, February 1, 1960, p. 25 (289). 
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arrangement brought about by nar- 
row-minded local insurance agents.” °° 
Several states, chiefly New York, 
have attempted to regulate the activi- 
ties of companies beyond their borders 
However, the arguments supporting 
extraterritorial legislation have been 
said to place certain state laws and 
regulatory practices on very tenuous 
grounds. Roger Kenney, In 
surance Editor of the United States 
Investor, has stated his doubt that 
anyone under existing legislation can 
prove that New York State could 
legally regulate the activities of a 
company, or group of companies, in 
an area falling within the category of 
interstate and foreign commerce.*! 


legal 


Ellis Arnall, discussing the future 
of the life insurance industry, stated: 
“that one-state regulation and monop 
olistic pressure to prevent free experi- 
mentation by 
were the two problems of the industry.®* 


growing companies” 
Concerning restrictive rating leg 
islation, the The Insurance 
Company of North America v. State of 
New York, which was decided in favor 
of the company, provoked the fol 
lowing observations by Kenney: 


case ol 


“The public interest comes ahead of 
any interest which a rating organiza 
tion may have in an independent filing 
or deviation. And, if there is any 
thing ‘vital’ about an independent fil 
ing, it concerns the financial ability of 
the company to stand behind it. One 
thing certain there is nothing in the 
S. E. U, A. Decision, nothing in Pub- 
lic Law 15, nothing in the All-Industry 
rating legislation which can be even 
remotely interpreted as placing the 
filings of a rating bureau in either a 


63 


‘paramount’ or ‘vital’ catagory!” 


© Roger Kenney, “Senate Sub-Committee 
Should Not Overlook Counter-signature 
Laws,” United States Investor, September 19, 
1959, p. 57 (2577). 

* Roger Kenney, “Extra-territoriality of 
State Regulation Receives Serious Setback,” 
United States Investor, April 18, 1960, p. 60 
(1104). 
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In summary, insurance, although 
interstate commerce and, 
therefore, subject to federal supervi- 
still remains under ineffective 
state regulation. The be- 
tween the advocates of state regula- 
tion and those of federal supervision 
continues. In the meantime, it be- 


declared 


sion, 


struggle 


comes increasingly obvious that insur- 
ance, as commerce, cannot be controlled 
effectively by authority that is con 
fined to the limits of a given state. 
Only federal legislation could hope to 
effectively protect the insuring public 
in its relations with an industry whose 
machinery has become highly intri- 
cate, and whose scope of operation 
The divi- 
sion of authority between the several 


has become international. 


states and territories and the political 
manuevering which such division in- 
vites has made for legislation which 
favors special interests and areas and 
which impedes the free flow of the 
commerce that insurance admittedly is. 


The demand for high standards of 
integrity and solvency remain, but the 
requirements that could fulfill them 
have been substituted with restrictive 
trade and legislative practices that 
have obstructed or negated the intent 
of Congress as expressed in its anti- 
trust laws, and, ironically, have weak- 
ened the industry itself. Enlightened 
and strong federal legislation is called 
for, legislation with emphasis on sol- 
integrity of 
freedom 
rates and products so as to encourage 


vency and operation, 


granting a maximum for 


a highly competitive insurance in- 
dustry, capable of holding its own in 


other insurance markets of the world. 


[The End] 


” Roger Kenney, “Extra-territorial Laws 
a Mounting Threat to State Regulation,” 
United States Investor, August 8, 1959, p. 15 
(2231). 

“Roger Kenney, “Three Lessons from 
Superintendent Holz’s Ruling in the North 
America Case,” United States Investor, Sep- 
tember 21, 1957, pp. 65 (2553) and 67 (2555). 
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How To Settle 
A Life Insurance Case 


By E. AVERY CRARY 


Judge Crary, recently appointed to the Superior Court in 
Los Angeles County, presented this paper at the 84th an- 
nual meeting of the American Bar Association in St. Louis. 


HE SETTLEMENT OF LITIGATION involving life insurance 

differs from tort cases involving negligence in that there is no 
prognostication, once the court or jury has established liability, 
as to the amount plaintiff may be entitled to receive. In life insurance 
litigation there is involved a fixed amount—the face amount of the 
policy, the accidental death benefit, disability benefits for the time 
during which the insured was allegedly disabled, or a refund of the 
amount of premiums paid. 

It has been our experience that the settlement of life insurance 
cases is a more delicate procedure than settlement of litigation involv- 
ing, for example, a claim for damages resulting from negligence. Life 
insurance companies are prone to pay claims in their full amount 
unless their investigation discloses facts which for obvious reasons 
preclude or limit liability under the contract, such as: (1) mistake in 
the terms of the insurance contract as issued, for example, error in the 
cash surrender values; (2) misrepresentation in obtaining the policy ; 
(3) nonliability for death by accidental means because death was not 
within the terms of the double indemnity provisions. 

Before a claim is rejected the company has made a thorough 
investigation of the facts and it must have found substantial evidence 
from which it is bound to conclude that payment of the claim would 
be a violation of the terms of the policy and would work an injustice 
on the other policyholders in the company. 


By reason of the purpose of life insurance, companies seldom 
initiate negotiations for settlement. They take the position that in the 
absence of extenuating circumstances their obligation is either for the 
entire face value of the policy or nothing, except possibly refund of 
premiums paid, if rescission is involved. 
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Initiating Negotiations 


Since the company will not reject 
a claim unless it concludes that litiga- 
tion would be resolved in its favor, it 
is understandably reluctant to initiate 
settlement. Then, 
when and how are such negotiations 
to be initiated? Counsel for the bene 


negotiations for 


ficiary institute many suits based on 
nothing more than their client’s ob 
servations, and before counsel has 
made a complete and thorough inves 
tigation of the facts surrounding the 
death or the alleged misrepresenta 
tions in the application for insurance, 
if such be an many 
the beneficiary is not familiar with all 
aspects of the facts, particularly when 
the suit concerns fraud and misrepre 
sentation in the application or when 
a question is presented whether the 
insured met his death as the result of 
accidental means without being con 
tributed to directly or indirec*'y by 
illness or disease. It 


issue. In cases 


behooves de- 


fense counsel to impress upon the 


plaintiff's attorney the weakness of 
his case from the standpoint of the 
facts and law involved if he hopes 
to convince him that the case should 
be disposed of other than by trial. 
The detailed results of the company’s 
investigation need not be disclosed, 
but, as an alternative, depositions of 
the plaintiff and key witnesses may 
be taken. Thus, there may be ob 
tained the statements of 
demonstrate whether there has been 


doctors to 


misrepresentation as to medical his 
tory or whether death resulted from 
accidental means. 


The amount of insurance involved 
will determine in some degree the ex 
pense justified in taking depositions 
defense. 
the 
litigation stage it is rare that the com- 


and other preparation for 
However, once a claim reaches 
pany does not want all steps accom- 
plished to perfect every reasonable 
defense available. The taking of ap- 


How to Settle 


propriate depositions, including that 
of plaintiftf-beneficiary, as soon as 
reasonably possible after the case is at 
issue, or even prior thereto, is stra- 
tegically advisable and accomplishes 
a two-fold purpose. First, it usually 
apprises plaintiff's attorney of the 
weakness of plaintiff’s suit, and sec- 
ond, it minimizes the possibility of 
the memories of witnesses being in 
any degree tailored to the law appli- 
cable. In most cases, the applicable 
law is not too well understood by 
plaintiff until it is explained by his or 
her counsel after he has prepared the 
case for trial, and this oftentimes is 
not until shortly before the actual 
date of trial. 

Although the Federal Rules of Civil 
Procedure require points and authori- 
ties as a part of a pretrial statement, 
it has been our experience in state 
jurisdictions that only broad points of 
law are required to be stated on pre- 
trial. It is believed that great oppor- 
tunities are afforded by the tools of 
discovery. The taking of depositions 
in the early stages of litigation will 
often find the parties and witnesses 
unprepared. Few lawyers prepare 
their clients or witnesses for the giv- 
ing of their depositions as they do for 
testifying at a trial. The careful prep- 
aration by counsel for the taking of 
depositions of parties and pertinent 
witnesses pays big dividends. Before 
taking the depositions of the doctors 
who attended, consulted with, or treated 
the insured in cases involving mis- 
representation of medical history, or 
death by accidental means, total and 
permanent disability, suicide, and the 
like, you find that 
great benefit will be had from going 
over the problems involved in the 


will invariably 


suit with your own medical expert. 
You will get information and sugges- 
tions as to questions to propound to 
the plaintiff's doctors that are invalu- 
able, particularly in cases involving 
death by accidental means. 
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Deposition Preferred 
to Written Interrogatories 


Many jurisdictions in addition to 
the Federal Courts now provide for 
submission of written interrogatories 
and requests for admissions in addi- 
tion to the taking of depositions 
either orally or on written interroga- 
tories. These discovery procedures 
are very helpful in converting well- 
established facts into admissible evi- 
dence. They usually alleviate the 
necessity of making detailed founda- 
tion proof for the introduction into 
evidence of documents or other ex 
hibits and will produce the names of 
defendant’s and the like. 
However, we do not believe that the 
economy effected by submission of 
interrogatories is commensurate with 
the benefits which result from 
fronting the party or witness at his 
deposition. This is particularly true 
of parties plaintiff when all details 
within their knowledge are being 
sought as to facts and circumstances 
surrounding the making of applica- 
tion for the policy, its delivery, con 
versation with company agents or 
employees, conversation with doctors, 
details surrounding accidents involving 
the insured, his death, and in par- 
ticular activities which may be in 
volved. The obtaining of this type of 
information by written interrogator- 
ies or admissions is not believed to be 
as satisfactory as by oral deposition 
for several reasons, among them be- 
ing: (1) too much time is afforded 
to the party or witness to weigh the 
effect of his answer on the outcome 
of the case, and opposing counsel is 
afforded the opportunity of explain- 
ing in detail the reason for the various 
inquiries and the legal effect of the 
possible answers thereto; (2) you are 
not able to “follow-up” answers that 
prompt further inquiry; (3) it is not 
easy to pin down the witness or party 
as to the details of his version of the 
incident or facts, and answers to in- 
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witnesses, 


con 


terrogatories are often far too general 
in nature; (4) you do not have the 
benefit of appraising the party or wit- 
ness as to his effectiveness as a wit- 
ness at the time of trial from the 
standpoint of appearance and de- 
meanor; (5) you forego the full benefit 
of what is believed to be a valuable 
asset, to wit, the confrontation of the 
witness by company counsel with 
leading questions when a party or 
adverse witness is involved. Leading 
questions put orally are more likely 
to get helpful admissions from reti- 
cent persons because they give such 
a witness concern as to how many of 
the facts surrounding the issues you 
are aware of and are in a position to 
prove. 

We do not mean to indicate that 
interrogatories and requests for ad- 
missions do not play an important 
part in the preparation and trial of a 
lawsuit, or that they do not normally 
produce valuable evidence or should 
not be freely used, but in most in- 
stances we believe their greatest ben 
efit is derived from submission after 
the oral deposition has been taken. 

There is a lack of unanimity among 
counsel as to the proper approach to 
parties or witnesses giving deposi- 
tion. Some think that the “rough 
treatment” obtains the best results. 
However, in the litigation of life in- 
surance claims we have found that 
there is better possibility of getting 
favorable admissions, particularly from 
the plaintiff widow beneficiary, by use 
of sympathetic kindness. A friendly 
smile is far more disarming than a 
frown and stern approach. If the dep- 
osition takes on the spirit of a friendly 
conversation, the witness is completely 
relaxed and the full and unexpurgated 
facts may be more readily forthcoming. 
If the kind approach doesn’t appear to 
be remunerative, the “get tough” pol- 
icy is still available. 

Depositions of home office person- 
nel are normally taken on written 
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interrogatories, for example, in a case 
involving a complaint or cross-com- 
plaint for rescission for fraud in the 
application, to prove: (1) that the 
company had no information prior to 
issuing and delivering of the policy 
of the true medical history which was 
first discovered after death of the ap- 
plicant ; (2) it would not have issued 
or delivered the policy if the true 
facts had been known; (3) that the 
answers in the application to the med- 
ical examiner were material and con- 
sidered so by the company in acting 
on the application. It is believed that 
the placing of copies of the company’s 
interrogatories to home office officials 
and personnel in the hands of plain- 


tiff’s counsel at an early stage of the 


proceedings is helpful in precipitating 
settlement negotiations because it is 
another step in impressing on oppos- 
ing counsel the hopelessness of his 
These interrogatories bring to 
the attention of counsel, more force- 
fully than the pleadings, the problems 
he must overcome and the fact that 
there will be substantial evidence in 
support of the basic allegations of 
the defense. 


case. 


Formula for Evaluation 
of Life Insurance Cases 
for Settlement Purposes 


Standards or formulas for the evalua- 
tion of negligence cases are frequently 
set forth in articles concerning the 
settlement of that type of lawsuit. 
The formula hereafter set forth 
for the evaluation of a suit on a 
life insurance policy is suggested as 
a starting point rather than a fixed or 
invariable standard. Many of you will 
have suggestions which will improve 
the solution and there will be some 
variance in the weight to be attrib- 
uted to factual items and legal points 
in different cases. The ability of op- 
posing counsel is always a factor to 
be considered as is the benefit which 
we believe inures to the compafly in a 
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double indemnity case from the fact 
the plaintiff has already received the 
single indemnity. 

In assessing the value of a case 
from a_ settlement standpoint, the 
company’s general counsel will, of 
course, (a) the potential 
value or detriment of a reported de- 
cision, favorable or adverse, on the 
point involved in the particular juris- 
diction ; (b) whether, if the case turns 
on a question of law, the company 
will want to perfect an appeal from 
the decision if it be adverse to the 
company and the likelihood of plain- 
tiff taking an appeal if the judgment 
is in favor of the company; (c) the 
public relations impact from the stand- 
point of publicity involved if the case 
goes to trial with reasonably good 
possibility of appeal; (d) cost of the 
proceedings to date and estimated 
cost of trial, including such items as 
depositions, fees of expert witnesses, 
and counsel fees. Obviously the sug- 
gested formula does not include all 
points to be considered in evaluating 
a case for settlement. 


consider: 


In applying the formula, the points 
awarded under each subject or phase 
considered are in direct proportion to 
the favorable aspects of each subject 
from the company’s standpoint. If 
you believe you have a perfect case, 
then total points awarded would ap- 
proximate 100 which would indicate 
a maximum possibility of the success- 
ful defense of the claim involved. 


Medical Evidence (1-25 points) 


Consider testimony of all witnesses 
concerning medical evidence to be 
adduced, medical documentary proof 
and ability, partisanship and “witness 
quality” of medical witnesses. Do not 
forget data in the protocol of the 
autopsy surgeon, if autopsy was 
performed, as well as on the death 
certificate. A conference with the em- 
balmer will often pay dividends in 
explaining findings, such as discolora- 
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tion in a given area or areas on the 
body of the deceased which claimant 
is desperately trying to establish to 
have been caused by trauma. 


Non-medical Evidence (1-25 points) 

Will there be substantial conflict in 
the major points of fact involved? 
How favorable is the nonmedical 
evidence? Are your witnesses convinc- 
ing? Are they firm in their recollec 
tion of facts or will you be confronted 
with “I don’t recall that being said,” 
or “I don’t remember who was pres- 
ent” at a critical time such as the 
taking of a nonmedical application ? 
Are they clear as to statements of per- 
sons present about facts concerning 
an accident involved, and as to state- 
ments of the applicant or members of 
his family to soliciting agents or other 
representatives of the company con- 
cerning the medical history of the 
applicant? 


Law and Trial Procedure (1-30 points) 


Consider the number of jurors re- 
quired for verdict in your particular 
jurisdiction. What is the law of your 
jurisdiction as to what constitutes a 
consultation with a physician? What 
is a material misrepresentation? Must 
misrepresentation be intentional? Un- 
der what circumstances is notice to 
the soliciting agent or other company 
representative notice to the company? 
What is the authority of any company 
agent that might be involved? What 
proof is, required to establish death 
by accidental means? What is the 
legal effect of the proofs of death, 
certified copy of death certificate, and 
the like? 

Plaintiff (1-10 points) 

Consider plaintiff’s personality, phys- 
ical condition, age, minor 
occupation, and so forth. 


children, 


Circumstances 
points 


1-10 


Concerning Death 


Consider any facts which would 
normally result in unusual amount of 
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sympathy, on part of court or jury— 
for example, murder of the insured or 
shocking circumstances such as hor- 
rible violent death. 


Application of Formula 
for Appraisal Purposes 


For practical the 
above suggested formula, let us as 
sume the following set of facts: A 
corporation beneficiary makes claim 
for double indemnity benefits by rea- 
son of death of an insured officer of 
the applicant company. The policy 
has the usual provisions requiring 
proof of death solely and independ- 
ently of all other causes by accidental 
means, with no liability if death was 
contributed to directly or indirectly 
by illness or disease. 


applicatic mn of 


Investigation disclosed the insured, 
aged 60, on a Sunday evening, in the 
company of his wife, had been visit- 
ing their daughter and her family. 
Following dinner at the daughter’s 
home at about 6 P, M. the insured 
had talked and played with his grand- 
children and appeared quite normal. 
While driving home at 8 P. M. the 
insured struck the rear of a car stopped 
at an intersection, with negligible 
damage to either car involved. The 
insured’s wife who was sitting beside 
him in the front seat of the car, stated 
that at the time of the impact the 
insured was thrown forward against 
the steering wheel; that he immedi 
ately thereafter turned very pale. He 
got out of the car and inspected the 
damage which involved only a broken 
tail light and a small dent in the rear 
of the car he struck. A few minutes 
thereafter he complained of pain in 
his chest. The police promptly cailed 
the insured’s doctor who arrived in 
about twenty minutes, and shortly 
thereafter the insured was taken to 
the hospital by ambulance where he 
died two hours following the acci- 
dent. Death was diagnosed as due to 
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acute congestive heart failure. The 
attending physician stated the insured 
had suffered from hypertension and 
coronary heart disease for about three 
years prior to his death and had suf- 
fered an acute thrombosis six months 
before death, and two attacks of an- 
gina during the year prior thereto, 
one nine months and one one month 
before his demise. He had continued 
to perform the duties of an officer of 
the beneficiary corporation after the 
onset of his ailment, but had been 
working only on a half-day basis dur 
ing the year preceding death. His 
physician had prescribed that he take 
digitalis and carry nitroglycerin tab 
lets for use if he should suffer a pain 
in his chest. He had 
ferred with the insured on an average 
of once a month during the year pre 
ceding his death. 
The autopsy 
evidence of bruise or trauma in the 
area of the chest abdomen and 
stated the cause of death to be due 


seen or con 


report disclosed no 


and 


to acute congestive heart failure. The 
death certificate gave the same prin 
cipal cause of death as appeared in 
the autopsy report, but with the con- 
tributing cause as “accident.” The 
insured’s physician stated that in his 
the death of the insured, 
which he observed was apparently the 
result of acute heart failure, was pre 
cipitated by the emotional shock of 
and the trauma 
ing from his bumping the steering 
wheel. The physician further stated 
that the accident and resulting injury 
to the insured set in 
chain of events which led directly to 
his death; that the accident and in 
jury aggravated the pre-existing in 


opinion 


his accident result 


progress the 


firmity which resulted in death; and 
that the insured would not have died 
when he did but for the accident. The 
company’s medical expert gave as his 
opinion that the heart ailment was the 
proximate cause of death, not contrib- 
uted to in any marked degree by the 
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accident, and that it would only be a 
guess to say that the insured would 
not have died when he did but for 
the accident. 

Applying the proposed formula to 
the above facts, we obtain results as 
follows: 

MEDICAL EVIDENCE 
CALIFORNIA New YorK 
14 20 
NONMEDICAL EVIDENCE 
10 16 
LAW AND TRIAL PROCEDURE 
10 26 
PLAINTIFF 
10 10 
CIRCUMSTANCES OF DEATH 


6 6 


50 78 


The variance in the evaluation of 
the hypothetical case under New 
York and California law is due to the 
difference in the law of the two juris- 
dictions relating to death resulting 
from accidental means. 

In the case of Brooks v. Metropoli- 
tan Life Insurance Company, 10 Lire 
Cases 1053, 27 Cal. 2d 305 (1945), the 
court held that “the presence of pre- 
existing disease or infirmity will not 
relieve the insurer from liability if 
the accident is the proximate cause of 
death, and that recovery may be had 
even though a diseased or infirm con- 
dition appears to actually contribute 
to cause the death, if the accident sets 
in progress the chain of events lead- 
ing directly to death, or if it is the 
prime or moving cause.” (Emphasis 
added.) The policy in the Brooks case 
provided that it did not cover death 
or any loss caused “wholly or partly, 
directly or indirectly by disease or 
mental infirmity or medical or surgi- 
Other usual 
double indemnity provisions were in- 


cal treatment therefor.” 


must have re- 
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volved, to wit, death 





sulted from bodily injuries caused 
directly and independently of all 
other causes by violent and accidental 
means. 


In Happoldt v. Guardian Life Insur- 
ance Company, 13 Lire Cases 788, 90 
Cal. App. 2d 386 (1949), the policy 
provided for double indemnity if 
death resulted directly, independently 
and exclusively of all other causes 
from bodily injuries effected solely 
through external, violent and acciden- 
tal means, with the further provision 
that the additional indemnity should 
not be payable if the insured’s death 
resulted “directly or indirectly from 
bodily or mental infirmity . . . or 
illness or disease of any kind.” The 
insured died in 1945 following sur- 
gery for a fractured right femur, For 
sixteen years prior to his death he 
had suffered from asthma for which 
he had received total and permanent 
disability benefits. Death was found 
to have been broncho- 
pneumonia and Other 
contributing conditions were coronary 


caused by 
emphysema. 


sclerosis and chronic myocardial de 
generation. Another complication was 
a fracture of the right hip. The injury 
to the hip was received when the 
insured was a patient in a sanitarium 
where he had been placed by reason 
of nervous exhaustion. Just how the 
hip had been fractured does not ap- 
pear. The court adopted the prozi- 
mate cause theory of the Brooks case, 
above, and held that if the death was 
the proximate result of an injury sus- 
tained through accidental means which 
aggravated a pre-existing infirmity, 
then plaintiff beneficiary might re- 
cover though the disease with which 
the insured afflicted contributed 
to the death. 


was 


The New York rule is set forth in 
Smith v. Mass. Bonding & Insurance 
Company, 241 N. Y. 558 (1925) and 
states that under contractual pro- 
visions similar to those in the Cali- 
fornia cases referred to above, that 
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“when at the time of the accident 
there was an existing disease, which, 
cooperating with the accident, re 
sulted in the injury or death, the 
accident cannot be considered as the 
sole cause or as the cause independ- 
ent of all other causes.’ See 
Ohringer v. Mutual Life Insurance 
Company, 264 N. Y. 633 (1934), and 
Cantor v. Mutual Life Insurance Com 
pany, 280 App. Div. 924 (1952). 


“Pearls” 
records. 
checked their records very carefully, 
if at all, when discussing the medical 
history of an insured or applicant 
with the company’s inspector investi 


gating the case. 


also: 


to be found in doctors’ 
Doctors usually have not 


He is usually busy 
when the inspector calls and in rely 
ing on his memory he will often fail 
to mention some consultation, diag 
nosis or treatment which will be of 
great importance to the company’s 
case. For this reason the taking of 
the deposition of the deceased’s doc 
tor is recommended when the amount 
involved warrants the expense. If the 
deposition is taken in the doctor’s 


office at a time convenient to him, he 


will be in a much better frame of 
mind for answering your questions 
than if he is served with a subpoena 
arbitrarily fixing the time and place 
for the deposition. If the deposition 
is taken at his office, all of his records 
are readily available for his reference, 
although subpoena duces tecum is rec 
ommended, as well as authorization 
signed by the beneficiary. It is diffi- 
cult to get all the details of a doctor's 
record in the deposition through his 
reported testimony, particularly if the 
record is involved. Accordingly, ar- 
rangements for a photocopy thereof 
to be attached as an exhibit will be 
important to provide for deailed an- 
alysis later. We believe it is advisable 
that you review the doctor’s records 
in sufficient detail to be sure that they 
are intelligible to you in all respects 
and, if not, have the doctor “trans- 
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late” any portion of his handwritten 
record that may not be legible. Doc 
tors, we find, are prone to develop 
their own individual system of short- 
hand. 
those of the attending physician, are 
often a fruitful source of information, 
particularly with respect to the “his- 
tory” given at the time the insured 
entered the hospital. 


Hospital records, as well as 


Use of citations of authorities to 
plaintiff’s counsel as a part of the 
program of educating opposing coun- 
sel as to the weakness of his case. 
The citing to one’s opponent of a par- 
ticularly well-reasoned case in support 
of your position is sometimes a needed 
additional weight to tip the settle- 
ment scale in the company’s favor to 
the point that plaintiff's counsel will 
open settlement negotiations on a 
serious basis, or, if the case be already 
in the negotiating stage, will convince 
counsel that counter-offer the 
company may have made should be 
accepted. It will be difficult to build 
a more effective position in the com- 
pany’s behalf than to be able, after 
“nailing down” the facts, to cite a few 
well-reasoned authorities, the effect 
of which give in a great measure the 
coup de grace to the validity of plain 
tiff’s claim. 


any 


If the case has developed favorably 
from the company’s standpoint you 
should by now have received a call 
f plaintiff's 


from counsel 
the possibilities of settlement or at 


concerning 
least a comment during conversations 
on various phases of the litigation in- 
dicating that the plaintiff would be 
receptive to information as to what 
the company might be willing to pay 
in settlement. Since, as previously 
observed, it is an unusual circum- 
stance in which the company will 
open settlement negotiations, it has 
been our experience that this is the 
time to advise plaintiff's counsel of 
that fact and to suggest that if the 
plaintiff is desirous of effecting a set- 
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tlement you would be glad to forward 
any offer to the home office. Many 
times counsel will not discuss settle- 
ment until trial or pretrial on the 
theory that they believe it is indica- 
tive of a lack of faith in their claim. 


Benefits of Pre-Trial 
from the Standpoint of Settlement 


In jurisdictions where plaintiff is 
charged with the responsibility for 
preparation of a joint pretrial state- 
ment to be submitted to the court at 
or before pretrial of the case, or, as 
in some federal jurisdictions where 
plaintiff must prepare a pretrial order 
for submission to the court at the pre- 
trial hearing, we believe there are ad 
vantages to be had from preparing 
your proposed pretrial statement and 
having it in the hands of plaintiff’s 
attorney well in advance of the date 
for pretrial. This is a means not only 
of again pointing up to plaintiff’s 
counsel his problems in the case, but 
he will frequently, under pressure 
from other matters, add a few issues 
of fact and law and adopt your state- 
ment, with few changes, as the Joint 
Pretrial Statement or Order. 

The question of settlement invar- 
iably comes up at pretrial and the 
emphasis in exhausting possibilities 
in this regard depends on the attitude 
of the judge conducting the hearing. 
Since all discovery must be completed 
by pretrial, the possibilities of plain- 
tiff broaching the question of settle- 
ment at this time, if he has not done 
should be at an all-time 
peak for the case; but if opposing 
still adamant in his de- 
mands for payment of the full amount 
of the claim, you will probably not 
receive any inquiry as to the possibil- 
ity of settlement, if at all, 
shortly before the date of trial. 


so before, 


counsel is 


until 


The blessing of thorough prepara- 
tion in the early stages of litigation 
is that not only do your efforts point 
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up to opposing counsel that it would 
be | the to 


2 1 
inadvisable to 
trial and that settlement is the only 


carry case 
avenue left which will result in some 
benefit to his client, but that if settle 


tiffs in litigation involving life insur- 
ance companies, I can only say that 
if you are able to convince the com- 
pany’s counsel that there is a serious 


question whether the facts as they 


ment be not effected, appear from the company’s pleading 
are true and correct, then, if our ex 
perience is indicative, you will find a 
settlement by 
plaintiff will usually be given every 


consideration by the company. 


[The End] 


you are ready 
for trial. 


the above comments 


suggestions to effect settle- 


Obviously 


concern reasonable ofter of 


ment from the standpoint of the in 
To you 
who have occasion to represent plain 


surance company. those of 


ONLY 3 PER CENT OF LIFE APPLICATIONS DECLINED 


Better health and safety measures have combined to make eligible 
most persons applying for life insurance today, according to the Insti- 
tute of Life Insurance. At present, only about 3 per cent of applica 
tions for ordinary life insurance policies are declined by life companies 
after analyzing health, occupation, habits and family medical history. 

Health and habits are the primary causes for rejection, as safety 
factors have removed hazardous occupations to the extent that fewer 
than one-half of 1 per cent of life insurance applicants are turned down 
because of the work they do. Experimental test pilots remains the 
only occupational category totally uninsurable, with other hazardous 
occupations judged on individual considerations. This does not include 
the obvious uninsurables such as convicted criminals, racketeers and 
those of questionable moral habits. 

Making possible the inclusion of hundreds of thousands of persons 
on the insurable roles is the expanding extra-risk classification which 
provides an estimated $22,000,000,000 of life insurance protection, or 
about 6 per cent of the ordinary life insurance in force. 


“The extra-risk life insurance classification equitably spreads the 


cost of life insurance over a group that has shown a greater incidence 
of fatal accidents by occupation, or whose bodily impairments result 
in a higher mortality than found in the standard group,” the Institute 
said. Fast disappearing from the extra-risk category are the hazardous 
job-holders; and some underwriters predict that within a few years 
many more highly risky occupations may be rated standard. 

“Moving in to take their place in the extra-risk ranks is a category 
of hazardous avocations,” the Institute disclosed. “The leisure time 
pursuits of many Americans have progressed from the adventurous 
to the dangerous, 

“Experience has come to require that participants in sky-diving, 
kite flying on water skis, go-cart racing, speed boat racing and skin 
diving pay extra for their life insurance, even though the persons 
involved in such rigorous pastimes are usually in excellent health, have 
good habits and hazard-free occupations.” 

About one-half of all policy applications requiring a higher rating 
are due to hypertension, reported the Institute. 


} 
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Current Problems Relating 


To Demands for Appraisals 
By JEROME H. TORSHEN 


The author is a member of the firm of Clausen, Hirsh, Miller 
& Gorman, Chicago. This article appeared originally in The 
Independent Adjuster magazine and is reprinted with permission. 


HIS DISCUSSION concerns some of the more recent develop 
ments relating to demands for appraisal under the standard fire 
insurance policy. The current and widespread interest in the ap 
praisal provision has been generated by the decision rendered by the 
Supreme Court of Ohio in 1953 in the case entitled Saba v. Homeland 
Insurance Company of America, 7 Fire AND CAsuatty Cases 1178, 159 


Ohio St. 237, 112 N. E. 2d 1, 44 A. L. R. 2d 841. 


Right to Appraisal 

Prior to 1953, the law surrounding the appraisal clause was 
thought to be well settled. However, in Saba, a court held for the 
first time, that an insured is entitled to an appraisal even though the 
insurer refuses to participate. The court reached this result by finding 
that the refusal of the insurer to select an appraiser on demand was 
tantamount to a disagreement over the appointment of an umpire. It 
thus became proper under the policy, according to the court, for the 
court to select an umpire to act with the appraiser appointed by the 
insured. 

The Saba decision has rather far reaching implications for the 
adjustment of fire and related losses and has caused considerable 
comment even in those jurisdictions which have refused to follow the 
rule announced by a majority of the Ohio Supreme Court. 


Before discussing Saba, its lineal descendants and some of the 
measures which may serve to counteract the effect of the decision, it 
might be well to look briefly at the law surrounding the appraisal 
clause as it existed prior to 1953 and as it, in fact, exists generally 
throughout the United States today. The legal precedents begin 
with Scott v. Avery, 5 H. L. 811, 10 Eng. Rep. 1121, decided by the 
House of Lords in 1856. From that time on, the cases have followed 
a relatively stable course. Thus, no discussion of present problems 
can be complete without stressing that future action in this area can 
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be solidly grounded on past precedent. 
Although, because of Saba, we must 


look to the future with some appre 
that at 
Saba represents only a minority view 


hension, we know present, 
and is not the law in the majority of 


jurisdictions with which we = are 


concerned. 

The basic document around which the 
law has developed is, of course, the 
The 
appraisal provision found in the so 
called New York 
used in the policies of almost all of 
the states. 


standard fire insurance policy. 


standard form is 


As you all know, the appraisal clause 


now reads as follows: 


In case the insured and 
shall 


to the actual cash value or 


“Appraisal 
this Company fail to agree as 
the amount 
then, on the written demand 


of either, each shall 


of loss, 
select a compe 
tent and disinterested appraiser and 
notify the other of the appraiser se 
lected within 
demand. 


twenty days of such 

The appraisers shall first 
competent and 
and failing for fifteen days 
to agree upon such umpire, then, on 


select a disinterested 


umpire ; 


the insured or this Com 
such umpire shall be selected 
by a judge of a court of record in the 
state in which the property covered 


request « rf 


pany, 


The appraisers shall then 
the 
cash 


is located. 
loss. 


appraise 
actual 


stating separately 
value any loss to each 
item; and, failing to agree, shall sub 
mit their the 
umpire. \n writing, so 
itemized, of any two when filed with 
this Company shall the 
amount of actual cash value and loss. 
Each appraiser shall be paid by the 
party selecting him and the expenses 
of appraisal and umpire shall be paid 
by the parties equally.” 


differences, only, to 


award in 


determine 


This clause has been before the 
courts on countless occasions. It is 
generally held that if an insurer de- 
mands an appraisal pursuant to the 
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provisions of a policy, the insured 
must appoint an appraiser and, in good 
faith, carry out an appraisal. If the 
insured fails in this, he is in violation 
of the policy and cannot bring suit 
thereon. On the other hand, it has 
long been the rule that if an insured 
demands an appraisal and 
refuses to 


the in 
the de 
the insured cannot compel an 
appraisal, but is entitled to apply 
immediately to the courts for relief 
under the policy. 


surer accede to 


mand, 


The tnsurer in such 

deemed to have 
waived the appraisal provision, and 
the of appraisal 
interposed as a defense to an action 
on the policy. 


circumstances 1s 


failure cannot be 


\s is the case with other condit 
precedent to suit, such as the requ 
ment of proper pr 
of loss, the courts have been liberal] 
, the 
the appraisal provision because of 
improperly 


submission of 


in finding waiver by insurer of 
phrased or untimely de 
It is generally held that in 
the total 
the only 


mands. 
the 


le SS, 


insured claims 


insurer 


event 
and claims 
partial loss, appraisal is unnecessary. 
having valued 
policy laws, appraisal after total loss 
\lso, upon the in 
surer’s denial of any liability under 


the policy, appraisal has been deemed 


Likewise in_ states 


Is unnecessary. 


to be a useless act and thus unneces 
sary as a condition precedent to suit. 
the courts 
liberal in safe-guarding the right 


Furthermore, hay been 
insureds in those situations in 
appraisal has failed, allegedly be 


an insurer has in some 1 


manner ¢ 
faulted in carrying out an appraisal 


to which it has previously agreed 


Saba Case 


Until 1953, it could be stated that, 
barring the effect of 
statutes, the rules 
were of almost universal application. 


peculiar state 
aforementioned 
Although there were, of course, con- 
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troversies as to whether a_ given 
factual situation gave rise to waiver, 
the rules themselves were not subject 
to serious dispute. Insureds and their 
representatives, on the one hand, and 
insurers, on the other, could easily 
find and understand the rules and 
were well aware of the consequences 
of the demand for appraisal or of a 
refusal to appraise. 
in Ohio. 


Then came Saha 


Patrick G. Saba allegedly sustained 
a loss by fire and made claim for re 
covery against his insurers. The in 
surers acted promptly to determine 
the loss, but the parties were unable 
to agree on the amount of loss. Saba 
then made demand on the 
insurers for an appraisal and notified 
them of the appraiser he had selected. 
The insurers ignored the notice. After 
waiting twenty days, Saba asked the 
insurers the 
they had chosen. 


written 


name of the 
The insurers in 
formed him that they had not, and 


appraiser 


Saba 
then waited an additional fifteen days 
and filed a motion in the Ohio Court 
of Probate for the appointment of an 
umpire. The court appointed the um 


would not, select an appraiser. 


pire and he and plaintiff’s appraiser 
made an award. We 
not with the 
award (which was later brought in a 
state court and removed to a federal 
court), but with the history of the 
appointment by the court of probate 
of the umpire to serve with the ap 
praiser appointed by the insured. 


are here con 


cerned action on the 


The appointment was afhrmed by 


the court of appeals, the intermediate 


appellate court in Ohio and an appeal 
was taken by the insurers to the Ohi 
Supreme Court, the highest court in 
the state. 


The insurers contended that upon 
their refusal to appoint an appraiser, 
Saba’s only remedy was to sue forth 
The 


argued that by their election not to 


with on the policy. insurers 
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name an appraiser, they merely waived 
their right to insist upon an appraisal 
as a condition precedent to suit. In 
the the insurers, any at- 
tempt to carry out an appraisal was 
a nullity. 


absence of 


The insurers relied, in part, on the 
case of National Fire Insurance Com- 
pany v. Shuman, 44 Ga. App. 819, 163 
S. E. 306, decided in 1932 by the 
\ppellate Court of Georgia. In that 
case the question of a court’s power 
to appoint an umpire where an in 
surer refused to appoint an appraiser 
The 
Georgia court decided in favor of the 
Although this case 
an intermediate court, it 
was in accord with all prior authority, 
and the reluctance 
of courts of all common law jurisdic- 


on demand was squarely posed. 
insurers. was 
decided by 
with well-known 
tions to specifically enforce appraisal 
agreements. 

in Saba had no such 
of authority but argued that, 
under the terms of the policy, once a 


The insured 
array 


demand for an appraisal is made, the 
appraisal, by virtue of the clear lan- 
guage of the policy, becomes manda 
tory and is the exclusive method for 
determining the amount of loss under 
the policy. 

The Supreme Court of Ohio, in a 
split decision, sustained the position 
of the insured and held the appraisal 
provisions to be binding upon both 
the and the [nter- 
estingly, the court found the language 
ot the policy to be 
ambiguous” to 


insured insurer. 
“simple and un- 
this effect. The ap- 
praisal provision was held to be an 
advantageous right written into the 
policy for which the insured had paid 
a premium. ‘The insured was led to 
believe, when he purchased the poli- 
cies, that they gave him the right to 
an appraisal and a prompt settlement 
of his loss so that he could have the 
with which to re- 
the 


expense and delay incident to litigation. 
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In referring to the power of the 
court to appoint 
the insurer failed to appoint an ap- 
praiser, the court simply stated in 112 


NE. 2d: 

“The failure and refusal of 
fendants to 
required by 


an umpire where 


at page 3: 

the de 
select an appraiser as 
the 
policies constituted a failure to agree 


provisions of the 
on an umpire just as effectively as if 
they had selected an appraiser and 
instructed him not to 
umpire. Under these 
the plaintiff was authorized to request 
the court to select such umpire.” 


agree on an 
circumstances 


Dissents in Saba 


The decision in Saba was not unan- 
imous. 
think 
serve 


Two justices dissented. | 
their dissenting opinions de 
comment 
opinions illustrate 
why, in my opinion, not all courts 


will adopt the rule announced in Ohio. 


some because these 


some of the reasons 


the first of the 
pointed out that the appraisal 


Judge Matthias, in 

dissents, 
provision has long been used through- 
out the United States but the dili 
gence of counsel had failed to disclose 
a single decision of any court of last 
resort in accord with the rule adopted 
by the majority. 
1 Minnesota had a similar 
result been reached, and in Minnesota, 
appraisal procedure, 
chanics of selection of appraisers and 
umpires, is governed in minute detail 
by a specific statute. No such statute 
exists in Ohio. 

The clear implication of Judge 
Matthias’ that the ma- 
jority of the court, by failing to fol 


Only in 


including the me 


dissent was 
low precedent and by acting in a 
settled without statutory au 
thority, had chosen to legislate on 
behalf of the and thus had 
overstepped its judicial function. 


area 


insured 


A more lengthy dissent was ren 
dered by Judge Hart. He frankly 
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stated that, in his opinion, the remedy 
sought by the insured was not legally 
available to him. 

The 


ot contract 


remedies for breach 


Specific per 


standard 
are two. 
formance is the remedy granted by 
courts of equity in certain specialized 
situations where the remedy at law is 
inadequate. An action for 
court of 

remedy for 


deemed 
damages in a law, 
the usual 


breach of contract. 


money 
however, is 


The Ohio Court, in compelling an 
appraisal, the f 
specific performance to Saba. 


remedy ot 
Never 


before had a court compelled specific 


granted 


a provision to ap 
praise. At the 
remedy for the breach of the appraisal 
agreement action for dam 
ages. As Judge Hart pointed out, 
Saba’s insurers, by refusing to honor 
their agreement for appraisal, ren- 


performance of 


common law, sole 


Was an 


dered themselves liable in the event 
of such an action. 


Although some writers have stated 
that this right is illusory, it seems 
clear that the damages for breach of 
contract to appraise, aside from the 
immediate right to sue on the policy, 
would be measured by the cost of ad- 
ditional expense, if 
establishing the amount of loss un 


any, incurred in 
der the policy in an action brought 
on the policy. 


The majority, in Saba, committed 
an even more fundamental error. The 
court's power to appoint an umpire 
stemmed solely from the authority 
granted to it by the terms of the 
policies of insurance. The court, in 
the absence of a statute such as that 
prevailing in Minnesota, had no in 
herent power to appoint an umpire. 
Under the appraisal 
court, in effect, was designated to be 
the agent of private parties for a cer 
tain limited purpose—namely, the 
appointment of an umpire in the 
disagreement among ap- 
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provisi mn, the 


event of 
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praisers duly appointed by parties to 
the contract. 


The Supreme Court of Ohio clothed 
this extra judicial activity in judicial 
garb in order that it could act under 
the policies when the appraisal ma 
chinery failed to function. The court 
thus amended the policies to take to 
itself, at the request of one party and 
over the objection of the other, more 
power than its principals, the insured 
Thus one 
party to the contracts of insurance, and 
the court, the agent ot 
both parties, rewrote the contracts. 


and insurers, had given it. 


designated 


The probate court in Ohio, appar 
ently appreciating the limitation on 
its contractual authority, indulged in 
the fiction that 
ing to appoint an appraiser, did, in 


the insurer by refus 


effect, refuse to allow its appraiser to 


agree with the appraiser appointed 


by the insured as to the selection of 
an umpire. This enabled the 
under the policy and make 
such an appointment. To Judge Hart 
this indulgence in 


court 
to act 
legal fiction and 
the departure by the court from its 
traditional function 
and improper. 


WaS erroneous 


Criticism of Ohio Decision 


The decision of the court in Saba 
has been generally criticized by legal 
commentators. See Comments, Univer- 
sity of Illinois Law Forum 485 (1953) ; 
11 Washington & Lee Law Review 185 
(1954) ; 33 Boston University Law Re 
view 525 (1953). This criticism cen 


ters on the outright revision of the 


insurance policies by the court. Among 
the commentators, only Dean Emeritus 
Sturges of the Yale Law School, 
applauded the decision. (Sturges and 
Sturges, Appraisals of Loss and Dam 
age under Insurance Policies, Part III, 
13 University of Miami Law Review 
1 (1958).) 
in his 
clearly than any other writer, demon 


has 


However, Dean Sturges 


commentary, perhaps more 
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the 
sacrificed 


strates the extent to which Su- 
preme Court of Ohio the 
language of the policy to reach what 
it considered to be a proper 

Think 


appraisal 


result. 
the 
provision and “the simple 
unambiguous” 


back for a moment to 
which 
in Ohio stated that it 


construing, 


and language 


the court was 
The policy provides that 
if the insured and the insurer fail to 
then competent and 
appointed. 
dis 


agree, disinter 
ested appraisers will be 
These appraisers will select a 
interested umpire and failing to do so 
then, on request, a judge of a court 
of record may make such an appoint- 
ment. The appraisers, not the umpire, 
shall then appraise the loss and if 
they fail to agree, shall submit only 
An 
award of any two of these three parties 
shall be binding. 


their differences to the umpire. 


Dean Sturges in 13 
page 13: 


by the 


As stated by 
Miami Law 
“The 
Ohio 
lected by the two appraisers ; the loss 


Review at 
‘umpire’ appointed 


court was not, of course, se- 
was never appraised by the two ap 
praisers ; nor did such appraisers ever 
fail to agree upon an umpire; nor was 
the ‘umpire’ as appointed by the court 
to decide ‘differences only’ arising be- 
There was 
an award in writing of two—but not 
of any two according to the text.” 


tween the two appraisers. 


Dean Sturges 
says, “the Chief Justice and majority 
of the Ohio Court took liberties 
with the text of the provision relating 
to the appraisal board. 


Sturges justifies 


“Clearly enough”, 


Dean 
these liberties by 
referring to “the awkwardness of the 
text” of the policies. The appraisal 
clause “invited, indeed required, judi- 
cial aid (‘construction’) to resolve 
various ambiguities, especially as to 
the respective roles of the appraisers 
and umpire.” 


Dean Sturges cites no authority 


which might allow the court to re 
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solve the “awkward language’ and 
“various ambiguities.’ It could be 
that he the oft- 


cited legal cliché that ambiguities in 


meant to refer to 


policies of insurance are to be 
strued against the insurer, but thought 


con 


that this rule was so well known that 
citation of support of the 
court’s activity in regard to the policy 


cases in 


language was unnecessary. 


This rule of could 
serve as the basis of a separate paper. 


construction 


Standard Fire Policy 


state briefly that the 
standard fire policy is in most cases 


[ will only 


prescribed by statute or executive 


order of a state commissioner of in- 
The fact, 
no choice as to the language used. 
The courts of Illinois, Massachusetts, 
New Jersey, Indiana, Wisconsin and 
Michigan have all held that the rule 
construing 


> 


surance. insurer has, in 


most 
strongly against the insurer in case of 
ambiguity is not applicable to pro- 


insurance policies 


Visions of a prescribed. 
Gallopin v. Continental Casualty Com- 
pany, 290 Ill. App. 8; Wilcox v. Mas- 
sachusetts Protective Association, 266 
Mass. 230, 165 N. E. 429; Herbert L. 
Farkas Incorporated v. New York Fire 
Insurance Company, 5 N. J. 604, 760, 
894: Lincoln National Life Insurance 
Company v. Sobel, 110 Ind. App. 331, 
35 N. E. 2d 121; Lewis v. Insurance 
Company of North America, 203 Wis. 
324, 234 N. W. 499. 


When we examine the history of 
the New York standard form, we also 


policy SO 


find that it was the insurers who pro 
tested against the adopted language. 
It was the insurance buyers and 
brokers who testified in favor of the 
form. 39 Illinois Law Review 66, 68: 
Proceedings National Association of 
Insurance Commissioners, 1937, p. 91; 
Report of the Committee for Revision 
of the Standard Form, p. 193. Perhaps 
more attorneys will point this out to 
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courts and although we cannot expect 
that there will be a complete erosion 
of the rule of construction, we might 
hope that it will be more sparingly 
applied in the future. 

When the Ohio court decided that 
it was going to construe the appraisal 
provision, which it must have realized 
not announced it 
to be, it would have been appropriate 
for the court to look to the history 
of the appraisal provision and to the 
body of law which had already been 
developed prior to 1944, the date at 
which the standard policy was ap- 
proved by the Ohio Insurance Com 
Neither the 

nor the 
ever indicated that the appraisal pro- 


was as clear as it 


missioner. insurance 


commissioner legislature 
meant something other than 
what the courts of all jurisdictions 
had previously construed it to mean. 
The courts seemed to be in agreement 
as to the construction of the appraisal 
provision. It would 


vision 


thus seem 
sonable to assume that the policy was 
accepted in Ohio surrounded by the 
customary interpretation and that the 


rea 


parties to given policies con- 
templated that long standing rules of 
law applied to them. 

The 
Saba pur- 
chasing the policies that he would 
have a right of appraisal and that he 
paid a premium for that right. I do 
not insurance but I cannot 
ceive of a agent making 
a sale of a policy because of the ap 
praisal clause. I would further venture 
to say that if the underwriters had 
testified to the computation of premi- 
um, they would have said that it made 
little difference in rate whether or not 
the appraisal clause formed a part of 
the contract. 


any 


court states, however, that 


was led to believe when 


sell con 


bri ker or 


It does seem to me, however, that 
neither the insured, insurers, drafts- 
men nor legislature contemplated that 
the loss would be determined by an 
insured’s appraiser and a court ap- 
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pointed umpire without benefit of the 
insurer’s opinion. the 


were 


The terms of 
appraisal provision obviously 
designed to guarantee that the um 
pire, if necessary, would be exposed 
to both the insured’s and the insurer’s 
view as to value and loss. No matter 
how fair the umpire, the effect of 
Saba is to allow him access to only 
one point of view. 


All in all, it seems rather strange 
that the court deemed only that por 
tion of the appraisal provision dealing 
with the appointment of appraisers 
to be mandatory, while apparently 
holding the remaining portion of the 
appraisal provision, dealing with the 
mechanics of appraisal, to be of little 
significance. 


Offspring of Saba Decision 
Turning from Saba itself, we see 
both 
unreported, have fol 
wake. 


that already several decisions, 
reported and 
lowed in its Turning first to 
the unfavorable 
find the case of Palma v. Watson Sur 
plus Lines Agency, 9 FIRE AND CASt 

ALTY CAsEs 108, 148 Cal. App. 2d 879, 
307 P. 2d 689, decided by the inter 
mediate court of appeal in California 
in 1957. In this the insureds, 
the owners of a fish cannery, sustained 
a loss by fire, filed pr of of loss and 


more decisions we 


case 


then appointed an appraiser in ac 
cordance with the appraisal provision. 
The insurers refused to make an ap 
pointment and the insured then brought 
an action for declaratory relief. The 
insurers defended on the ground that 
the demand for appraisal had been 
premature and that the insureds had 
failed to cooperate in the investiga 
tion of the loss. The trial court ordered 
the insurers to appoint an appraiser 
and reserved to itself the power to 
make an appraisal in the event of the 
failure of the insurers to 
under the policies. 


proceed 
The insurers re- 
fused to comply with the order of 
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the court whereby the court exercised 
its so-called “reserved power” and 
made an appraisal itself upon evidence 
presented by the parties. 

After lengthy proceedings, marred 
by procedural wrangles not relevant 
here, the trial court made a deter- 
mination of actual value and 
The insurers appealed on the 
ground that the trial court failed to 
comply with the appraisal provisions 
in making its determination. The ap- 
pellate court sustained the trial court. 
In effect, the appellate court stated 
that the trial court was not required 


cash 


loss. 


to follow the appraisal pre cedure out 
lined in the policy the 
insurers refusal to abide by the ap- 


because of 
praisal clause. The court, under its 
general equity powers, was entitled 
to substitute a form of appraisal not 
provided for by the parties. 

The Ohio court in Saba at least paid 
lip service to the policies. The Cali 
fornia court openly disregarded them. 
An appraisal award reached in such 
an arbitrary manner by parties other 
than a would most certainly 
I aside. It 


court 
must be 
remembered that the court can only 


have been set 
act under the appraisal provision be 
cause of the powers granted to it by 
the parties to the insurance contract. 
The grant of power limits the court 
to choosing an umpire in the event 
of disagreement of the appraiser. It 
not the court to tinker 
with the appraisal procedure or bring 
into play all of the court’s traditional 
equity powers. 


does allow 


Three years after Palma came Dres 
cher v. Excelsior Insurance Company of 
New York, 10 Frre AND CASUALTY 
Cases 596, 188 F. Supp. 158, decided 
in 1960. Here an action was brought 
in the United States District Court in 
New Jersey to recover under policies 
The insured in 
the 


of fire insurance. 
i for judgment on 
policies sought the appointment of 
appraisers to determine damages, and 


its complaint 
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moved for partial summary judgment 
on that portion of the complaint seek- 
ing the appointment of an appraiser. 

The court treated plaintiff's motion 
as a request for the appointment of 
a disinterested umpire, and, on the 
authority of Saba and certain New 
Jersey statutory provisions, made such 
an appointment. It should be noted 
that this ruling was interlocutory in 
nature not subject to review. 
Secondly, the view of the federal trial 


and 


judge as to the scope of New Jersey 
law is not binding on either the trial 
or appellate courts of New Jersey and 
thus should have little value as prece 
dent. It thus appears that the last 
word on this subject has not vet been 
rendered in New Jersey. 


Not all of the courts since Saba have 
chosen to follow it, and, as we shall 
see, the eftects of Saba can be limited 


even in Ohio. 


A case in point, refusing to follow 
Saba, is Happy Hank Auction Com- 
pany v. American Eagle Fire Insurance 
Company, 8 FIRE AND CASUALTY CASES 
827, 1 N.Y. 2d 534, 136 N. E. 2d 842, 
decided by the New York Court of 
Appeal in 1956. Although Saba was 
cited to the court, the court relied 
on the wealth of past cases and denied 


appraisal. Hearkening back to Judge 


Matthias’ dissent in Saba, the court 
stated that remedial action amending 
the provisions of the policy must come 
from the legislature. Parenthetically, 
it should be noted that bills which 
would confer power upon trial courts 
to grant enforcement of the appraisal 
provision were introduced at the last 
session of the New York legislature. 
The legislature adjourned 
taking final action. 


without 


The Supreme Court of Michigan 
has also refused to follow Saba in a 
case wherein the insurer indicated in 
writing its intention to exercise its 
option to repair, rebuild and replace 
fire damaged property. The suit 
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the insurer from 
refusing to participate in an appraisal 
and from proceeding with the repairs. 


sought to enjoin 


It was brought by the contractor en 
gaged by the insured to make repairs 
who sued as assignee of the policy 
holder. The trial court did enjoin 
the insured and held the appraisal 
clause to be mandatory. The Michi 
gan Supreme Court in Michigan Fire 
Repair Contractor's Association v. Pa 
cific National Fire Insurance Company, 
10 Frre AND CASUALTY CAsEs 678, 10 
F. & Co. 678, decided in March, 1961, 
reversed the trial court 
and held that the appraisal provision 
of the contract cannot 


the order of 


be invoked in 
this circumstance. 


Obviating Effect of Saba 
\lthough there can be no guaran- 

for avoiding the effect 

of Saba, | would like to discuss some 


teed remedy 


ot the methods which have been suc- 
cessfully employed to counteract the 
decision. 


In 1954, shortly after Saba, several 
insurers were confronted with a ser- 
ious Detroit, Michigan 
involving claims in excess of $100,000 


fire loss in 


and business 
policies. The insured, 
after filing purported proofs of loss, 
demanded appraisal under the policies. 
At first, the insurers submitted the 
names of appraisers. It was then de- 
that there 
possibility of fraud in the presentation 
of the claim. The names of the in- 
surers’ appraisers were then with- 
the 
proceed further with the appraisal. 
Immediately upon this refusal, a 
complaint for declaratory judgment 
filed on behalf of the insurers 
in the United States District Court 
for the Eastern District of Michigan. 
The case was entitled Fireman’s Fund 
Insurance Company v. Bromley Plating 
Company Inc. The complaint alleged 
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that the policies had been rendered 
null and void fraud and 
false swearing on the part of the in- 
sured. At the time this 
commenced there was 

that a declaratory 


because of 


action 
doubt 
would 


Was 
some 
judgment 
lie to determine whether a claim on 
a policy would be : fraud. 
The insured moved to dismiss the 


barred by 


action and stated in its motion to dis- 
that the had 
with provisions of 


failed to 
the the 
providing appraisal and 
thus was not entitled to bring suit. 
The insured demanded an ap- 
praisal pursuant to the terms of the 
policy. The court overruled the mo- 


miss, insurer 
comply 
policy f< Tr 


also 


tions and in so doing refused to follow 
the Saba case. 


The decision by District Judge 


Koscinski was rendered on June 23, 


1954. Unfortunately, the opinion was 


not reprinted. However, because of 
its relevance, I would like to quote 


a portion of it: 
As stated by Judge Koscinsk1: 


“The provision in the policies relat 
ing to arbitration in case of disagree 
ment becomes operative if there is 
actually a disagreement between the 
insured and insurer as to the amount 
of the loss. Since plaintiffs deny that 
the policies are valid and that, con 
sequently, there is no liability what- 
soever on the alleged void policies, 
there appears to be little reason for 
the 
arbitration by the insurers would be 


invoking provision. Resort to 
an idle gesture if they deny that any 
thing at all is due under the policies. 
If defendant justifies its position on 
the theory that the action is prema 
ture and that compliance with the 
appraisal provision is a condition prece- 
dent to the right of plaintiffs to bring 
this action, this court fails to find any 
precedent for such construction of the 
provision in these policies. The in 
surer’s failure or refusal to comply 
with a demand by the insured for an 
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appraisal has been held by Michigan 
courts and others to constitute a waiver 
of the appraisal clause, permitting 
the insured to file suit on the policy 
without first award 
through appraisal.” 


obtaining an 


The decision is important not only 
because it rejects Saba but because it 
the law as it 
existed everywhere prior to Saba. 


is a reaffirmation of 

In a more recent unreported case 
entitled Milwaukee Insurance Com- 
pany v. L. Hollander & 
filed in 1959, the Saba 
tested in Ohio, its birth place 
sured claimed that it had 
loss by windstorm. Investigation on 
behalf of the that 
the loss was, in fact, due to collapse, 
a peril not covered by 
of insurance. 

When the this 
he promptly demanded an appraisal 


Company, 
doctrine was 
An in- 
suffered 


insurers revealed 


the p ylicies 


insured learned of 


of the damage. \ petition seeking 
a declaratory judgment on the ques- 
tion of coverage was promptly filed 
on behalf of the insurers in the Court 
of Common for Mahoning 
County. 


Pleas 
In addition to declaratory 
relief on the question of coverage the 
insurers sought additional equitable 
relief in the form of a restraining order 
to prevent the insured from taking 
any steps which might lead to ap- 
praisal. 

It was alleged in the complaint and 
in support of the plea for a restraining 
order that the alleged loss was not 
caused by a peril insured against in 
the policies; that the insurers had 
denied coverage for the loss for that 
reason but that, nevertheless, the in- 
sured demanded that appraisers be 
selected and did in fact name an ap- 
praiser in accordance with the policy 
provision, thus attempting to reduce 
its loss to an award. 

The insurers further claimed that 
they refused to their rights 
under their respective policies of in- 
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surance with reference to questions 
concerning coverage by appointing an 
appraiser under the appraisal provi 
sions of the policies. 

The insurers requested the court to 
determine whether the loss was with- 
in the coverage of the policies and 
further prayed that the court declare 
that the insurers had no obligation 
under the terms of the appraisal pro 
vision pending a decision on the ques 


tion of CoV erage. 


The court, ex parte, granted a tempo 
rary injunction restraining the insured 
from seeking to apply the appraisal 
provisions. 

Upon being served with the com 
plaint and order for temporary injunc 
tion, the insured pre mptly applied to 
the court to and 
requested that, in any event, the in 
junction be lifted. The insured’s mo 
tion overruled. 


dismiss the action 


was The injunction 
was not lifted but remained in effect 
during the pendency of what proved 
to be rather involved litigation. 
The remedies employed on behalf 
of the the 
were not subjected to appeal. 


insurers in above cases 
How- 
ever, they did serve their purpose in 
connection with the particular claims 
involved. Furthermore, as they were 
grounded on well established legal 
doctrine, I see no reason why they 
would not have been upheld by an 


appellate court. 


As the doctrine enunciated in Saba 
becomes better known, these remedies 
will 


become more useful. However, 
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they require prompt action if they 
are to be effective. It should be noted 
that in Saba, Palma and Drescher, the 
insured was first in court. This gave 
him an The need for 
prompt action will of necessity place 
an additional burden upon the ad- 
juster. Generally, an insured is con- 
cerned with only one loss while the 


advantage. 


company adjusters are concerned with 
many. Still, if it the 
outset that appraisal in any particular 
case is not to the best interest of the 
insurers, action must be swift in spite 
of the additional burden. 


is deemed at 


It is also my opinion that we shall 
now begin to encounter a certain 
amount of legislation clarifying and 
implementing the appraisal procedure. 
This legislation no doubt will be pat 
terned the Minnesota statute. 
with legislation, however, the 
will in all likelihood retain 


some discretion so that in those cases 


after 
Even 
courts 


where an insurer can promptly dem 
onstrate to the court that there is a 
meritorious reason for denying a claim, 
appraisal may be denied or at least 
stayed until the matter can be heard 
on its merits. 


Thus, although insurers in the fu 
ture will unquestionably be subjected 
to an increasing number of appraisal 
demands, swift and firm re 
liance upon the long line of decisions 
pertaining to the appraisal clause will 
perhaps be sufficient to prevent the 
spread of Saba or at the very least, to 
avoid its most harmful effects. 


[The End] 


action 


The American people are heading for a big year in accidents, the 


Health Insurance Institute reports. 


Nearly one million more people 


were injured in accidents during the first half of 1961 than were injured 
in the first six months of last year. 


The Institute said that statistics 


developed by the United States Public Health Service show that San 
Franciscans have the highest rate of persons injured and residents of 
Detroit the lowest among the eight cities surveyed. 


' 
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Military Exclusion Clauses 
and 
Death from Nonmilitary Causes 


By GEORGE A. PELLETIER, JR. 


Mr. Pelletier’s article is reprinted from the December, 1960 
issue of the Notre Dame Lawyer, of which the author is lead-arti- 
cles editor. The Lawyer is published by the Notre Dame Law 
School and copyrighted by the University of Notre Dame Press. 


IFE INSURANCE premium rates find their justification in fatality 

experience, within defined areas of coverage. The premium rate 
represents the culmination of a statistical and mathematical process 
. by which a calculated income safely but reasonably exceeds adminis- 
trative cost and foreseeable payments. Implicit in this prediction is 
the exclusion of areas where the risk is so unpredictable as to negate 
the possibility of the normal statistical accuracy. The war risk or 
military exclusion clause seeks to avoid such a risk in that it represents 
an awareness on the part of insurance companies of the hazards in 
herent in military service, particularly in time of war. 


Military exclusion clauses were used as long ago as the Civil War 
where extra premiums were charged on the basis of proximity to the 
war zone.’?. World War I brought into existence the modern types of 
military exclusion clauses. The exclusion clause as it was developed 
during these wars sought to protect the insurance companies from the 
added risk of death due to war, which the companies in their actuarial 
planning, on the basis of normal experience, had not taken into con- 
sideration.2, Some companies have not limited their exclusion clauses 
to war time but have made military service, regardless of whether in 
time of war or peace, the criterion of the clause.* The change has 


*Krueger and Waggoner, The Life Insurance Policy Contract, Section 18.3 
(1953). 

*“Tnsurance companies cannot afford to insure war risks at peace-time rates. 
Such a practice would discriminate unjustly against policy holders not engaging 
in military service, would be indefensible as a business policy, and ought not to 
be permitted on grounds of public policy. (Lofstead v. Bank Savings Life Insur- 
ance Company, 118 Kan, 95, 234 P. 50, 52 (1925).) 

*See uniform military exclusion clause of the state of New York: New York 
Insurance Law, Section 155(2)(b) (Supp. 1960); “Report of the War Clause 
Subcommittee of the Life Committee,” 1952 Proceedings of The National Association 
of Insurance Commissioners 106; Miller v. Illinois Bankers’ Life Association, 138 
Ark. 442, 212 S. W. 310 (1919); O’Daniell v. Missouri Insurance Company, 4 LIFE 
Cases (2d) 735, 24 Ill. App. 2d 10, 164 N. E, 2d 78 (1959). 
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cold, limited 
or undeclared war, where deaths often 

a result of military causes 
not under the 
insured 


occurred as a result of 
occur as 
but are excluded 
the 


in military service is not without life 


Wa>®r 


clause. However, while 


insurance protection ; various govern 
ment legislation has been enacted, the 
most recent example being the National 
Life \ct of 1958.* 


Service Insurance 


\n increasingly important problem 
area is the applicability of w 
when 


ar OT 


military exclusion clauses the 
insured, while in the military service, 
is killed from causes not peculiar to 
the military service, but equally likely 
Cases in this 
the 


disease, or 


to occur in civilian life. 


area often arise when insured 


dies as a result of from 
ordinary accidents while on furlough. 
Analytically, this is an ordinary risk 
the 


paid to assume, but often the exclu 


insurance companies are being 
sion clause is so worded that it denies 
The this paper 
examination of the case law 


coverage. scope of 
is a re 
on the liability of the insurer under 
various military service exemption 
clauses where the death has resulted 
from a risk not peculiar to, or char 
acteristic of, military service. 

The purpose is more than to de- 
scribe the particular areas of conflict. 
Some attempt at a synthesis of judi- 
cial attitudes towards the clauses will 


be made, with a view toward discard 


ing the rationalization of conflicting 


; Secs. 701-788 (1958), which 
of up to $10,000 for 
members of the military service 

° Trimble v. Western & Southern Life In- 
Company, 13 Lire Cases 496, 83 
102, 82 N. E. 2d 548 (1948); 
Jorgenson v. Metropolitan Life Insurance 
Company, 12 Lire Cases 855, 136 N. J. L. 
148, 55 A. 2d 2 (1947); Selenack v. Pruden 
tial Insurance Company, 12 Lire Cases 259, 
160 Pa. Super. 242, 50 A. 2d 736 (1947). 

*See, for example, ///. Stat. Ann., Ch. 73, 
Sec. 836(1)(c) (Supp. 1959); New York 
Insurance Law, Sec, 155(2)(a)-(c) (Supp. 
1960); Texas Insurance Code Annotated, 
Art. 3.44 (1952). 
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tg eae 
provides life insurance 


surance 


Ohio App. 


results by recourse to the particular 
language of the individual clauses. 


General Rules of Interpretation 


The validity of a war or military 
exclusion clause is universally recog 
nized and has been declared not 
trary to public policy.” They are 
either expressly permitted by statute,' 
or their validity 1s founded on com 


law freedom 


con 


mon to contract.’ 


Military exclusion clauses vary con 


siderably from one company to an 


unusual 
frequently. The entry of the 


other, which is for a clause 
used so 
insured into the military service may 
the double in- 


demnity provision, limit the amount 


relieve insurer of 
the legal reserve of the 
the 
return 


payable to 
policy, or cash surrender val 
the 
paid, or the policy may be suspended 
during such service. In interpreting 
the various clauses the principal issue 
the f 
the status type, where the entry into 
the sufficient to limit the 
liability of the insurer, or whether it 
is a result clause, which demands a 
causal relationship between the fact 
and the death of 


ue, or! of the premiums 


is usually whether clause is ol 


sery ice is 


of war or service 


the insured. 

The courts, when interpreting mili 
tary exclusion clauses, apply the same 
rules of construction as they would 
to any other clause of an insurance 
Primarily it must be re- 


contract.° 
seems to 
the insurer to 


‘“Freedom of contract 
involve the right of 
determine and specify the risks against 
which it is willing to insure another, The 
freedom of the insured is protected by his 
right to accept or reject the offered con- 
tract. (Badanjak v. Metropolitan Life Insur- 
ance Company, Pa. D. & C. 559, 572 (1944).) 

*Caruso v. John Hancock Mutual Life In 
surance Company, 12 Lire Cases 785, 25 N. J. 
Misc. 318, 53 A. 2d 222 (1947), 13 LiF 
Cases 63, aff'd 136 N. J. L. 597, 57 A. 2d 
359 (1948). 


neces- 


sarily 
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membered that the intention of the 
parties is controlling, but if this in 
then it 


insurer 


tention ambiguous 
will be against the 
as the maker of the instrument. How 


appears 
resolved 


ever, this does not allow a rewriting 
of the under the 
legal construction. Certain terms in 


contract guise of 


military exclusion clauses have been 


found susceptible of ambiguity: words 


such as “engaged,” “risk,” “‘resulting 


from,” ‘in consequence of,” and “ac 


tive service.” ' Policies have also 


been held ambiguous on the basis of 
another clause, an 


either military 


aviation clause, or some other clause 
in the policy.’® Furthermore, clauses 
providing for forfeitures upon entry 
into military service are not favored." 
Words in a life insurance policy are to 
accepted 


be given their commonly 


meaning,’? although there is some 


precedent holding that the terms in 


such a clause should be given their 


technical meaning. 


~ 


Status Clauses 

Status clauses preclude the liability 
of the insurer upon a finding that the 
insured at the time of his death was 
within the defined area of exemption. 
The broad 
clause is immune during the entire 


insurer under a status 


period the insured is in the military 


service regardless of the cause of the 


*See Bending v. Metropolitan Life Insur- 
ance Company, 10 Lire CAseEs 340, 74 Ohio 
App. 182, 58 N. E. 2d 71 (1944). 

"See Annotation, 36 A. L. R. 2d 
1066-1070 (1954). 

"Jorgenson v. Metropolitan Life Insurance 
Company, cited at footnote 5. 

* Saladino v. Prudential Insurance Company, 
188 Misc. 601, 68 N. Y. S. 2d 35, appeal 
dismissed without opinion (App. Div.), 70 
N. Y. S. 2d 577 (1946). 

 Beley v. Pennsylvania Mutual Life Insur 
ance Company, 15 Lire Cases 490, 373 Pa. 
231, 95 A. 2d 202 (1953); Rosenau v. Idaho 
Mutual Benefit Association, 9 Lire Cases 479, 
65 Idaho 408, 145 P. 2d 227 (1944). 

“ Feick uv. Prudential Insurance Company, 
13 Lire Cases 545, 1 N. J. Super. 88, 62 A. 
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Military Exclusion Clauses 


insured’s death. Some of the clauses 
are less inclusive, as where the insur- 
ance company is protected when the 
death occurs the home area 
while the insured is in the military 


outside 


service. 

Generally, an insured will be con 
sidered to be in the military service 
once he has passed the required ex- 
aminations, taken his oath, been en 
rolled, and has subjected himself to 
the orders of the military.** Where 
service’ is rather 


‘active required, 


than just “service,” the language has 
been interpreted to mean active duty 
hence does not 
the 


other hand, a person is in the military 


before the enemy and 
include training periods..®> On 
service until he is discharged; this in- 
cludes furloughs and other time away 
from actual duty. 

Status clauses usually contain some 
form of the phrase “while in military 
or naval service” and usually an 
added limitation, “in time of war” or 
“of any country engaged in war.” 
\s mentioned earlier, the advent of 
“cold” or 


many companies to drop this war 


undeclared war has caused 
reservation. The following illustra- 
tive cases involve status clauses where 
the 


causes not peculiar to military service 


insured’s death resulted from 


and the clauses in question were found 
2d 485 (1948); Bending v. Metropolitan Life 
Insurance Company, cited at footnote 9; 
Ruddock v. Detroit Life Insurance Company, 
209 Mich. 638, 177 N. W. 242 (1920). 

In Redd v. American Century Life Insur- 
ance Company, 200 Mo. App. 383, 207 S. W. 
74 (1918), it was held that death of insured 
from pneumonia while at a training camp 
was not death in “active service.” 

“One is in the military service from the 
time he takes the oath until he 
discharge, honorable or otherwise, and the 
courts have uniformly so held.” (Bending 
v. Metropolitan Life Insurance Company, cited 
at footnote 9.) 


receives his 





to be unambiguous in their delimita- 
tion of coverage. 
In Trimble v. Western and Southern 


Life Insurance Co.,%* the insured while 


in military service, but on furlough, 


was killed in an automobile accident. 
The policy provided for an accidental 
death benefit which would not apply 
where the fatal injuries ‘“‘are sustained 
while the insured is in the military 
naval service in time of war.’ ?* 


“In Life 
pany v. Mc 

The insured may serve in the navy 
or army of the United States or in 
the National Guard in time of peace 
the of 
order in case of riot; in time of actual 
war, however, a written permit must 
the for 
extra 


or 


Casualty Insurance Com 


CF 


od,” the policy provided 


or for purpose maintaining 


obtained from 
such service and 
paid. Should the 


enrolled in such service in war time 


be company 
premium 


while 


an 
insured die 
without such permit, the company’s 
liability will be restricted to the net 
reserve of this policy.” 

The the 
Navy did not obtain the required per 


insured when he entered 


mit, and while on leave was stabbed 
to death in a fight. The court reasoned: 


“While [the insured] may not have 
been subject to the hazards of naval 
service while on leave, his status as 
a sailor remained unchanged; and un 
the the 


policy, his status is made the ground 


der express provisions of 
for the restriction of liability of the 
company, and not the risks or hazard 
of the insured at the of 
death.” * 

Miller vw. 


d {ssociation, : 


time his 


Illinois Bankers’ Life 
the 
sulted from pneumonia while he was 

* Case cited at footnote 5. 
Case cited at footnote 17, at p. 550. 

* 7) Ga. App. 181, 27 N, E. 2d 871 (1943). 
* Case cited at footnote 19, at p, 872. 

* Case cited at footnote 19, at p. 876. 

“ Case cited at footnote 3. 
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In 


insured’s death re- 


18 


stationed at an camp in the 
United States. The court held ap- 
plicable a clause which provided: 


army 


“This policy shall be incontestable 
two from it date, except for 
nonpayment of premium calls or death 
while engaged in or caused by viola 
tion of the law or while in the service 
of the army or navy of any govern 
ment, which is not a risk covered at 
any time during continuance or rein- 


years 


statement of this policy, for any greater 
sum than the amount actually paid to 
the association thereon.” ** 

Feick v 
pany,** represents one of the broadest 
of the 
There 


Prudential Insurance Com 


clause 
insured, 


status 
the 
was a 17-year-old college student en- 
rolled the Navy V-12 program, 
suffered fatal injuries in an automo- 
bile accident while on furlough. The 
court held that the had the 
status of one in the Navy under an 
which 


extensions ex 


emption. who 


in 


insured 


exclusion clause denied acci 


dental death benefits “if death results 
from any cause while the insured is in 
the Military or Naval Forces.” *° In 
speaking of this clause the court said: 
“It would be difficult to express more 
clearly that the cause of death 1s 1m- 


material to the question of liability.” ° 


\ recent case in which a status 
clause was held to preclude double 
indemnity benefits was O’Daniell v 
Company,”"  de- 
cided by the Appellate Court of Illinois 
for the Fourth District on November 
3, 1959. that the 


serving in the Army, died as a result 


Missouri Insurance 


In case insured, 
of iniuries sustained in an automobile 
accident while he was on furlough. 
Clause (2) under “Exceptions” in the 
ps licy pr vided: 

* Case cited at footnote 22. 

* Case cited at footnote 14 

“ Case cited at footnote 24, at p. 486. 

* Case cited at footnote 24. 

vase cited at footnote 3. 
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“There shall be no liability on the 
part of the company under the double 
indemnity benefit of the policy if the 
death of the insured results from sui 
cide while sane or insane or from 
submarine diving or aeronautic oper 
ations as a passenger or otherwise 
or while the insured is in military 
or naval service of any country, or 
if any pre-existing ailment or disease 
with the bodily injury 
to cause the insured’s death.” (Italics 


added.) 7° 


contributes 


The main thrust of the plaintift’s 
argument was: 

“The whole idea of military exclu 
the greater risk to 
life resulting from such service. The 

the death of the insured 
results from” surely have meaning in 
this 
meaning is that if the death results 
military 
double indemnity. At 
fendant that 
susceptible of such construction? 


sion is because of 
words “‘if 


clause of one sentence, which 


from service there is no 


least, can de 
sucl 


say words are not 


or at least render it ambiguous in that 
respect?” 7° 

even if 
the 


that 
construe 
the 


was at least ambiguous, and ambigut 


The plaintiff argued 
the would 


clause as 


court not 


one of result, clause 
ties are to be resolved in favor of the 
insured. The court in rejecting this 
argument said: “This phrase cannot 
be attached to the preposition, ‘from,’ 
because there is no such English con 
‘results from while 
The 


after a review of precedent, held the 


struction as this: 


in military service.’ ” court, 


clause to be one of status, which af 
forded immunity to the insurer for 


* Case cited at footnote 27, at p. 79 

” Brief for appellee, pp. 2, 4. 

” O’Daniell v. Missouri Insurance Company, 
cited at footnote 3. 

"But see Edwards z 
surance Company, 12 Lire Cases 190, 210 
La. 1024, 29 S. 2d 50 (1946); Benham v 
American Century Life Insurance Company, 
140 Ark. 612, 217 S. W. 2d 462 (1920). 
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entire length of the 


1 


the 
service. 


military 


The principal justification for the 
use of status clauses is the difficulty 
in determining the manner or cause 
of death of the insured, particularly 
in time of war or when the death oc 
Nonlia 


bility flows from a status clause when 


curs in a foreign country. 


there is proof that the insured was in 
the military. The nature of the cause 
of death is not material, whereas un 
result would be. A 


supporting argument in the favor of 


der a clause it 


status clauses is drawn from freedom 
The 


ized is one wherein the insured bargains 


ot contract. situation envisual 
for an area of coverage and insurance 
companies adjust their price accord 
ne case f 
“That the 
harsh does not affect the rule, as no 
the 


ingly. went so far as to 


state, conditions may be 


one is compelled to deal with 


insurers on the basis of such con 


ditions.” 


\ contrary argument has been ad 


vanced on the contractual notion of 


failure of consideration. According 
to this theory, if the insurance com 
pany is accepting a premium for 
coverage and at the same time deny 
ing this coverage while the insured 
is in the military service, there is a 
lack of consideration on the part of 
the company. New 
York Life Insurance Company,** the 


court held there was no failure of con- 


In Koplovitz v 


sideration where the exemption was a 
result clause since there was coverage 
for nonmilitary risks. The court ex 
pressly left the t 


open question of 


whether there would be a failure of 


Vance, Insurance, Sec. 101 at p. 638 (3rd 

ed. 1951). 
Hatch v. Turner, 11 Lire Cases 535, 145 
17, 193 S. W. 2d 668, 669 (1946). Such 
seems to be a little far from 
few purchasers of insurance 


Tex 
a distinction 
the truth as 
ever go “clause shopping.” 

‘101 N. Y. S. 2d 745 (Mun. Ct., 
1947). 


Syracuse 
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consideration if the clause had been 


one of status. However, this argu 
ment rejected in Metropolitan 


Life Insurance Company v. Stagg,*® 13 


Was 


Lire Cases 960, where the court rea 
that the 
was accumulating, 


soned cash reserve which 
together with the 
of life insur 


insured’s discharge, 


continued availability 
ance the 
sufficient 


after 
was consideration. 


Result Clauses 


The 
result 
finding of 


insured’s immunity under a 


clause is dependent upon a 


relation between 
the event within the described 
of exemption and the death of the 
insured. 
in these cases is whether the insured 
did in fact die from causes peculiar 
to the military service. The essential 


causal 
area 


Usually the sole Guestion 


feature of these clauses, so far as the 
subject matter of this paper is con 
cerned, is that deaths due to nonmili 
tary causes, such as from diseases or 
while on furlough, are not excluded 


under policies incorporating these 
When death occurred 


from military causes there 1s no ma 


clauses. has 


terial difference between a_ status 


clause and a result clause. 


Where the courts have decided that 
a clause is one of result rather than 
status, there has usually been some 
word or phrase indicating that death 
due to military causes was intended. 
the 
about part of the clause, and this am- 


Sometimes court was uncertain 
biguity was resolved in favor of the 
beneficiaries. The typical result clause 
“death 


“as the 


will contain such phrases as 


while engaged in war” or 


result of engaging in” military service. 
* 215 Ark. 456, 221 S. W. 2d 29 (1949). 

* 107 Neb. 716, 187 N. W. 65 (1922). 

* Case cited at footnote 36, at p. 66. 

* 40 S. 2d 48 (La. App. 1949). 

” Case cited at footnote 38, at p. 49. 

“It is interesting to note that if the 
clause had been one of status the insurance 
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In the following cases the courts 
had little difficulty in determining that 
the clause in question f 
result, although recovery 
was denied due to a finding that the 
constituted a_ sufficient 
connection the 


was one ol 


in some, 
causal 
death and 


facts 
between 
the military service. 
In Arendt v. North 
Com pany,*® 


American Life 


Insurance the exclusion 


read: “This policy insures the life of 
the insured against death occurring 


in any part of the world and in any 
occupation, or from any cause, except 
In 
sured was drafted during World War 
lt and while still in training he con 
tracted pneumonia and died. The 
court held the liable when it 
concluded that the death was not an 
incident of military service. 


military or naval service. 


insurer 


New Vork Life Insurance 
13 Lirt 
tained a war result clause which pro 
vided that double indemnity for 
accidental death would not be payable 
“if the insured’s death resulted, directly 
or indirectly, from... 


Bologna v 


Company Cases 746, con 


war or any act 
incident thereto. ® ‘The insured 
was a merchant seaman during World 
War II, serving on a ship carrying 
war materials; he killed when 
his ship collided with another ship 
loaded with gasoline. The court 
denied recovery; the death resulted 
from war activity although there was 
no direct conflict.*° 

Neidle v 
pany* 13 
other case 


was 


Prudential Insurance Com 
Lire Cases 837, was an 
involving a result clause; 
full recovery was denied here on the 
ground that death resulted from mili 
tary operations near the front. The 


exclusion barred accidental benefits 


company would probably have been liable 


for the full amount of the double indemnity 
provision as it was debatable whether the 
insured was in the military service. Case 
cited at footnote 38, at p. 52. 


"2909 N. Y. 54, 85 N. E. 2d 614 (1949). 
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only if “death resulted ... from par 
ticipating in military service.” * In 
sured, while in military service during 
wartime, was killed while returning 
from the forward area when his jeep 
collided with an Army 
truck. It should be 


ammunition 
that the 
court expressly reserved the question 
of liability of insurer death 
while the fur- 


noted 


when 
occurs insured is on 
lough.* 

In Smith v. Sovereign 
W. O. W.,4* 9 LiFe C 
sured was killed in an auto accident 
while on furlough from the Navy. 
The exclusion clause provided: 


Camp 
ASES 561, the in 


“This benefit does not 
death caused directly or 


wholly or in 


cover 

indirectly, 
part, by riot or 
insurrection, or 


war, 
any act incident 
thereto, either on land or water ; death 
resulting from any military or 


naval é 


service. 
The court in granting full recovery 
that the failed to 
increased risk : 

“To hold that the the 
policy apply where there is no connec 
tion whatsoever between the accident 
and the enlistment in the Army or 
other military service would seem to 


said facts show 


terms of 


be an unfair discrimination not based 
on sound reason and not actually ex 
pressed in the policy. Of course, the 
language of the policy must be re 
order to ascertain its 
meaning or correct interpretation.” 


sorted to in 
16 


Status Or Result? 
The previously 


would seem to establish a clear line 


discussed CaSes 


of demarcation between status and 


result. The distinction fades when 


“Case cited at footnote 41, at p. 615. 
“Case cited at footnote 41, at p. 616. 
* 204 S. C. 193, 28 S. E. 2d 808 (1944). 
” Case cited at footnote 44, at p. 811. 

* Case cited at footnote 44, at p. 810. 

“ For a comprehensive listing of cases on 
this subject see Day, “The Applicability of 
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use such stock 
the military 
“as a result of military 
The courts in 
have had little choice but to interpret 


the insurer fails to 


phrases as “while in 
service” or 
service.” these cases 
the language as either status clauses 
or result clauses. Where these basic 
clauses are changed to include some 
the much 
litigation has arisen as to which they 


word “engage,” 


form of 


are.*’ 

In Wolford v. Equitable Life Insur- 
ance Company,** 13 Lire CAses 23, the 
insured was an Army captain killed in 
an automobile route to 
furlough. The 
clause in the policy stated: “Disabil- 
ity and the Double Indemnity benefits 

shall terminate in the event 
that the insured shall engage in military 
» 49 


accident en 


his home while on 


or naval service in time of war.’ 
The court in holding the clause appli- 


cable said: 


“T]he insurer, by plain words, pro- 
vided for the termination of the double 
indemnity provisions upon the hap- 
pening of an What event? 
The this without 
ambiguity: ‘(In) the event that the 
insured shall engage in the military 
Since the 
event bears no relationship to cause 


event. 


contract answers 


. service in time of war.’ 


and effect, the policy terminated when 
the insured entered the military serv- 
the United States in 
war, for then he was engaged in the 
military and was required, 
except for leaves or furloughs, to give 
his entire time thereto. We construe 
the word, engaged to mean ‘enter 
ERG lees 


ice of time of 


service 


where the word “en- 
connoting a 


Reid v. American 


Other cases 
gage’ was construed as 


status clause are 


War Risk Exclusion Clauses to Deaths from 
Ordinary Causes,” 19 Rocky Mountain Law 
Review 242, 247-253 (1947). 

“162 Pa. Super. 259, 57 A. 2d 581 (1948). 
” Case cited at footnote 48, at p. 581. 
” Case cited at footnote 48, at p. 582. 
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National Assurance Company,*' where- 
in the life insurance policy provided 
for reduced benefits “if the insured 
shall disabled while 
engaged in naval or military service 


die or become 


in time of war or in consequence of 
such service’; °* Field v. Western Life 
Indemnity,°*> wherein limited benefits 
were payable “if at any time the in- 
sured shall, without the company’s 
written permission, engage in military 
or naval * and Mullen v 
Pacific Mutual Life Insurance Com- 
pany,®® 14 Lire Cases 143, where the 
applicable provision read “while the 
Insured is engaged in military or 
naval service.” 

On the other hand 
have used the word 
found in an exclusion clause to signify 
result. In Benham v. American Cen- 
tral Life Company," the 
policy excluded full coverage for “death 


service” 


courts 
when 


some 


“engage” 


Insurance 


while engaged in military or naval 
service in time of war, or in 
quence of such 
while in the military service, died of 
influenza which at that time 
prevalent throughout the United 
States. The court held for the bene- 
ficiary, stating: 


conse- 
service.” Insured, 


was 


“The word ‘engaged’ denotes ac 
tion. It means to take part in. 
an officer engaged in the discharge of 
the duties of his office is one perform 
ing the duties of his office. So here 
the ‘death 


military service in time of war’ mean 


words while engaged in 
death while doing, performing, or tak- 
ing part in some military service in 
time of war; in other words, it must 
be death caused by performing some 
duty in the military service.*® 


204 Mo. App. 643, 218 S. W. 957 (1920). 
“ Case cited at footnote 51, at p. 958. 

227 S. W. 530 (Tex. Civ. App. 1921). 
“ Case cited at footnote 53, at p. 531, 

179 F. 2d 556 (CA-3, 1950). 

* Case cited at footnote 55, at p. 557. 

* Case cited at footnote 31. 

* Case cited at footnote 57. 
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The exclusion clause in Long v. St. 
Joseph Life Insurance Company,® was 
very similar to the one in the Benham 
case. In reasoning that this was also 
a result clause the court stated that: 


“If insured’s mere status of being 
an enlisted sailor at the 
time of his death is to give effect to 
the clause and reduce liability, what 
necessity existed for saying therein 
that death must occur while insured 
is ‘engaged’ in any such service? The 
usual and ordinary ... way of express- 
ing a status in that regard, 
where no idea or thought of what he 
is doing therein is intended, is to say 
that he ‘is in not that 
he is engaged in the service.” © 


S¢ yidier or 


man’s 


the service,’ 


Another case where the word “en- 
’ was held to make the exclusion 
clause one of result was Gipson v. 
First National Life Com- 
pany,®* 11 Lire Cases 722, 
insured died of a “pulmonary embolus” 
the The clause pro- 
vided for reduced benefits “if... the 
Insured shall engage in military or 
naval service in time of war” and fail 


gage 


Insurance 
where the 


while in navy. 


to secure a permit from the company 
an extra premium, which 
In holding the clause 


plus pay 
was not levied.® 
inapplicable the court relied heavily 
on letters from the president of the 
insurance company in which he used 
the expression “should [those insured] 
lose their lives while engaged in mili- 
tary service.” °* The court reasoned 
that you do not speak of a person 
“losing his life’ when he dies from 
natural causes.°® 


The that resulted 
the use of the word “engage” prompted 


confusion from 


many companies to eliminate it from 


” Case cited at footnote 57, at p. 463. 

225 S. W. 106 (Mo. App. 1920), aff’d 
248 S. W. 923 (1923). 

* Case cited at footnote 60, at pp. 107-108. 

"25 S. 2d 844 (La. App. 1946). 

* Case cited at footnote 62, at p. 845. 

“ Case cited at footnote 62, at p. 847. 

* Case cited at footnote 62. 
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their contracts at the start of World 


War IT.% 


Another problem area in interpret- 
ing military exclusion clauses centers 
on the use of the word “risk.” * Other 
cases have put emphasis on phrases 
such as “result of service.” °* Words 
and phrases such as “military service,” 
“while serving,” “while enrolled,” 
“participating in’ have at times also 
had particular significance.” 


or 


Occasionally in these the 


courts will construe what would clearly 


Cases 


appear to be a status clause as being 
inapplicable to the facts of the case 
full recovery. Some of 
these cases are: Edwards v. Life & 
Casualty Insurance Company,'® wherein 


and allow 


liability was limited to the reserve 


on the policy if insured died “while 


enrolled in military, naval, or air 


service in time of war,” *' and insured 
died of pneumonia while serving with 
Life 
Company,** 


the navy in Colorado; Young v 


& Casualty Insurance 


wherein the applicable clause pro- 
if death 


“while 


vided for reduced benefits 


occurred “while in” or en 


rolled in” military or naval service,’ 
and insured was killed in an automo 
bile accident while on furlough; and 


Illinois Bankers Life 


Daveney,"* where insured died of in 


Association v 


fluenza in an Army training camp 
and the court allowed full recovery, 
even though the policy excluded death 
“while in the 
of 


cases seem to refute effectively the 


service in the army or 


navy any government.’ *® These 


* Day, work cited at footnote 47, at p. 253. 

* Atkinson v. Indiana National Life Insur- 
ance Company, 194 Ind. 563, 143 N. E. 629 
(1924) (result clause); Ruddock v. Detroit 
Life Insurance Company, cited at footnote 14 
(status clause). 

® Selenack Prudential Insurance 
pany, cited at footnote (result clause); 
Bending v. Metropolitan Life Insurance Com- 
pany, cited at footnote 9 (status clause). 
Where the phrase reads “result of war,” it 
a result clause. Bologna New York 


uv. Com- 


5 


is v. 


Military Exclusion Clauses 


oft-expressed theory that result de- 
pends wholly upon phraseology. 


Uniform Military Exclusion Clauses 


The multitude of litigation that has 
arisen over the interpretation of mili- 
tary exclusion clauses underscores 
the need for some sort of uniformity. 
However, agreement on any uniform- 
ity is difficult due to the varied opin- 
ions of insurance planners as to what 
risk or to the 
hazards of military should 


be assumed. The wording of any such 


degree of exposure 


service 


clause also poses a problem; some 
courts have been exacting in their 
interpretation of military exclusion 
clauses while others have only looked 


at their literal meaning. 


Our age is one of almost continuous 
cold limited un 
declared stand under 


war and occasional 
but 
the ever present threat of a major 


wars, we 


global war of unprecedented and dimen- 
This 


changes in the old type of war exclu- 


sions. has caused basic 


two 


sion clause; these should be taken 


into consideration in any uniform 


military exclusion clause. First, the 
war reservation has been dropped by 
many companies; and second, the ex- 
of 


under 


civilian casualties in war- 
the 
now being used extensively. 

The National of Life 
Insurance Commissioners, at the re 
quest of the Life 
of 
Convention, 


clusion 


time exclusion clauses is 


Association 
Insurance Associa 


the 
made a thorough 


tion America and American 
Life 


Life Insurance Company 13 Lire Cases 746, 
(La. App. 1949); Eggena v. New York Life 
Insurance Company, 10 Lire Cases 908, 236 
lowa 262, 18 N. W. 2d 530 (1945). 
* See Annotation, 36 A. L. R. 
1037-1040 (1954). 
” Case cited at footnote 31. 
‘Case cited at footnote 70, at p. 551. 
204 S. C. 386, 29 S. E. 2d 482 (1944). 
® Case cited at footnote 72, at p. 483. 
*102 Okla. 302, 226 P. 101 (1924). 
* Case cited at footnote 74, at p. 103. 
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study of the problem of uniformity 
in 1951 as a result of which they 
formulated a statement of principles.” 
The statement, which embodied a 
result clause, sought to exclude deaths 
due to diseases or accidents which 
are not attributable to the “special 
hazards incident to service.”** To 
meet the threat of modern types of 
warfare, a civilian exclusion was pro 
vided for and the risks of military 
service, regardless of whether in time 
of war or peace, were excluded. 


The state of New York recognized 
the need for a modern type of a uni- 
form military exclusion clause and in 
1951 uniform 


clause, 


enacted its present 


which states: 


“No policy of life insurance 
shall any provision which 
excludes or restricts liability in the 
event of death certain 
specified manner, except the following 
provision, or provisions which in the 
opinion of the superintendent are sub- 
stantially the same or more favorable 
to pr icy holders. 


contain 


caused in a 


“Provisions excluding or restricting 
coverage in the event of death: 
Asa 


of war, if 


*(a) result of war or an act 
the cause of death occurs 
while the insured is serving in the 
military, naval or air forces of any 
country, international organization or 
countries or in 


combination of any 


civilian non-combatant unit serving 
with such forces, provided such death 
occurs while in such forces or units 
or within six months after termina- 


tion of service in such forces or units. 


(b) As a result of the special haz 
ards incident to service in the military, 
naval or air forces of any country, 

. if the cause of death occurs while 
the insured is serving in such forces 


*“Report of the War Clause Subcommittee 
of the Life Committee,” 1952 Proceedings of 
the National Association of Insurance Com- 
misstoners 106, 106-107. 
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or units and is outside the home area, 
provided such death occurs outside 
the home area or within six months 
after the insured’s return to the home 
ares... 

‘““(c) As the result of war or an act 
within two from the 
date of issue of the policy, while the 
insured is not in such forces or units, 
if the cause of death while 
the insured is outside the home area; 
provided such death occurs outside 
the home area or within six months 
after the insured’s return to the home 
area. 


of war, years 


occurs 


The statute then went on to define 
the terms “home area,” “war,” “‘act of 
war,” and “special hazards incident 
to service.” 

The 
forth by the National Association of 


statement of principles put 
Insurance Commissioners closely re- 
sembles the uniform military exclu- 
sion clause of the state of New York. 


Preference of the Courts 


The courts have shown a definite 
preference for result clauses over 
those turning on status, and at times 
have gone to great lengths to make 
such an interpretation. There are two 
reasons for this: First, the purpose of 
military exclusion clauses is said to 
be the protection of the insurance 
company against the added risks of 
military service. The boundary of 
the status clause not only covers this 
added risk but goes on to encompass 
death from any cause while in military 
service. 

“This unrealistic spirit of the status 
clause in totally ignoring the cause 
of death is inconsistent with the prin- 


ciple of insurance unless the insurer’s 


™ Work cited at footnote 76, at p. 107. 
** New York Insurance Law, Sec. 155(2) 
(Supp. 1960). 
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liability is materially increased by the Company,*® Young v. Life & Casualty 
particular risk involved. - Insurance Company,*' and _ Illinois 


, Bankers Life Association v. Daveney.** 
Secondly, where the cause of death 2°" FP ISOC 2 er 


: . : Seu Such cases « yr ac < fusi 
is one which is common to civilian = ises only add to the confusion 


already inherent in this area. Insur- 
ance companies should be allowed to 
determine what risks they will as- 
sume. The misfortune is that they 
should draw the line at the mere 
status of the individual in military 


life also, it is statistically unjustifi- 
able that the company under a status 
clause should refuse to accept an 
ordinary risk it is being paid to as- 
sume. The anomalous situation that 
results here is that the insured, when 
he is enrolled in the military service, “TY 
: One is compelled to admit that the 


is not protected from the same risks ; oS 
best way to alleviate this confusion 


that he would be protected from if he F 3 
is for the states to enact uniform 


military exclusion clauses similar to 

Although this judicial preference is that of New York.** This would lead 
warranted to a degree, it must be to the uniform interpretation and ap 
condemned when it reaches the point plication which is essential to both 


were a civilian. 


of definite misconstruction as in Ed- insurance company and policy holder. 


wards v. Life & Casualty Insurance [The End] 


ANNUITY FUNDS FOR RETIREMENT 


Annuity funds, now in excess of $23,000,000,000 guaranteed under 
6,300,000 annuity contracts underwritten by the nation’s life insurance 
companies, are a major factor in the retirement planning of several 
million American men and women, the Institute of Life Insurance 
advises. At the start of 1961, future income from annuities to be 
provided on an annual basis by the life companies amounted to nearly 
$2,700,000,000. More than 85 per cent of the annuity contracts in force 
are fully paid for and close to one-fourth of these paid-up annuities 
are currently paying income which totaled $715,000,000 last year. The 
balance represent income deferred for payment in future years. 

More than three-fourths of the annuities in force are the product 
of employee pension plans. Close to $1,900,000,000 of current and 
future annual income under group annuities alone was credited to the 
holders of 4,533,000 certificates at the start of this year. 

“The growth of employer sponsored pension plans, now covering 
about one-third of the work force, has slowed the purchases of indi- 
vidual annuities,” the Institute revealed. “The greatest appeal for 
individual annuities is among professional and self-employed persons.” 

Individual annuities totaled 19 per cent of those in force at the 
start of the year. They provided future income totaling $571,000,000 

According to the Institute there has been an increasing use of the 
annuity options available under life insurance policies both for cash 
value settlements and the full proceeds of policies. 


” Richards, Jnsurance, Sec. 254, at pp. 870- “New York Insurance Law, Sec. 155(2) 
871 (4th ed. 1952). (Supp. 1960). Congress has left this power 
* Case cited at footnote 31. to regulate insurance to the states under 
81904 S. C. 386, 29 S. E. 2d 482 (1944). the McCarran Act, Sec. 1-2, 59 Stat. 33 
* Case cited at footnote 74. (1945), 15 U. S. C., Sees. 1011-1012 (1959). 
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NEGLIGENCE 

| Summaries of Selected Decisions 
Recently Reported by CCH 
| NEGLIGENCE REPORTS 


Tort Suit Against Municipality— 
Immunity Overruled Prospectively 


The supreme court, divided into three 
positions, discarded the defense of im- 
munity from tort liability in all cases 
arising after the instant adjudication. 
The plaintiff at bar was denied relief 
for the protection of the defendant in 
its reliance on precedent and for equity 
to others of the plaintiff's class. 
Michigan. 


The plaintiff's decedent suffered a 
fatal fall shaft in 
the process of furniture 
from a building owned by the City 
of Detroit under a city contract with 


down an elevator 


removing 


the decedent’s employer, a moving 
and storage company. The complaint 
alleged that the fall was occasioned 
by the city’s negligence in permitting 
a horizontal gap of 30 inches to exist 
between the sill of the shaft and the 
floor of the elevator, into which the 
mover backed while carrying a desk 
with another workman, 

The city moved for a dismissal on 
the ground of governmental immunity, 
the motion granted. The 


and was 
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appeal, solely on the issue of immunity, 
came before the Michigan Supreme 
which affirmed with 


Court, opinions 


divided into three positions: (1) 
Justices Carr, Dethmers and Kelly 
for preserving immunity under stare 
decisis until the legislature repealed it; 
e Smith, Kav 


(2) Justices Edwards, 
overturning 


anagh and Souris—for 
the doctrine in the case at bar and all 
subsequent actions of the same nature ; 
(3) Justice Black—for affirming the 
the plaintiff's 


cause, but agreeing to discredit the 


dismissal of present 


immunity defense in all prospective 
and similar suits. The governmental 
distinction not in 


proprietary was 


dispute. 

Justice Black, aiming broadsides at 
the both was 
convinced that, in justice, the effect 
of annihilating the immunity of munici 
pal corporations must be either wholly 


arguments of camps, 


prospective or wholly retrospective. 
He did not quarrel with the court’s 
right to reverse court-made law; nor 
did he believe that the defendant 
municipality should be penalized for 
relying on well-cemented precedent. 

“Little time need be spent in deter 
mining whether the strict doctrine 
of municipal immunity from tort 
liability should be repudiated. All this 
The question is not 
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‘Should we?’; it is ‘How the 
body be interred judicially with non 
discriminatory last rites?’ ”’ 
that the plaintiff had an 
remedy under workmen’s compensa 


may 


Reassured 


effective 


tion, the judge concurred with Justices 
Carr et al. and the trial court ruling 
was affirmed by a divided court. Asa 
final Black 
phasized that “[w]e are not consider 
ing today 
Brothers 


precaution, Justice em 
as the opinions of both 
“the [ 
governmental immunity.’ 


doctrine of 

That 
trine includes within its purview the 
State and 


boards, 


suggest 
doc 
‘its departments, commis 
institutions, 


Si ms, 


arms ofr 
agencies.’ We are considering 
the common law rule that municipal 
corporations immune from. tort 
liability. ‘Municipal corporations’ are 
distinctly definable . 


are 


., and care should 
be taken that today’s decision is con 
fined thereto.”—Williams v City of 
Detroit et al. Michigan Supreme Court. 
September 22, 1961. 13 NEGLIGENCI 
Cases (2d) 487. 

The case of Wardlow against the 
City of Detroit, cause of action arising 
May 6, 1958, was dismissed at trial, 
and, in the light of the Walliams 
decision above, the supreme 
affirmed, all Justices concurring. 
Wardlow v. City of Detroit et al. Mich 
September 22, 
$38. 


court 


igan Supreme Court. 
1961. 13 NEGLIGENCE CAses (2d) 


Fraudulent Concealment of 
Malpractice—Statute of Limitations 


A failure to diagnose and treat a skull 
fracture did not constitute fraudulent 
concealment, for it is the cause of ac- 
tion which must be concealed, not the 
alleged malpractice in failing to dis- 
cover the injury, before the statute can 
have effect. Michigan. 


The defendant physician treated the 
plaintiff for injuries to the head and 
chest incurred in an automobile acci 
dent. X rays were taken of the chest, 
but none of the head, which the de- 
fendant sutured. The plaintiff com- 


Negligence 


plained of pain and headache, but the 
defendant assured him that that would 
pass and discharged him with instruc- 
tions to have the family doctor re- 
move the sutures at the proper time. 
Two months later, it was discovered 
that the plaintiff had suffered a skull 
fracture, requiring surgical repair and, 
the plaintiff averred, causing perma 
nent damage. Suit was filed 25 months 
after the plaintiff's discharge from the 
defendant’s care and 23 months fol- 
lowing discovery of the fracture. The 
trial judge directed a verdict for the 
defendant on the ground that the plain 
tiff’s statement of the facts would not, 
as a matter of law, support his theory 
of fraudulent concealment of the cause. 


On appeal, before the Michigan Su- 
preme Court, the plaintiff rejoined 
that (1) the statute of limitations does 
not begin to run in malpractice claims 
until the patient discovers the mal- 
practice, and (2) where a fiduciary 
relationship exists, as here, even mere 
silence may constitute fraudulent con- 
cealment when there is a duty to speak. 


In its discussion of fraudulent con 
cealment, the court was at pains to 
distinguish concealment of a breach 
of duty giving rise to a cause of action 
and concealment of the cause of action. 
\s defined in DeHaan v. Winter, 258 
Mich. 293, “|f]raudulent concealment 
means employment of artifice, planned 
to prevent inquiry or escape investi- 
gation, and mislead or hinder acquire- 


ment of information disclosing a right 
f Applied to the instant 
case, the DeHaan decision serves “only 
to emphasize the point that it is the 
cause of action which must be fraud- 


of action.” 


ulently concealed by failing to disclose 
the fact of injury resulting from the 
malpractice, by diverting the patient 
from discovering the malpractice or 
the party responsible therefor, or by 
other means the effect of which is to 
conceal from the patient his right to 
sue. In the case at bar, plaintiff's 
own allegations negate his charge that 
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[the defendant] fraudulently concealed 
plaintiff’s cause of action. Assum- 
ing there was negligence constituting 
malpractice by the doctor, his con- 
current actions as alleged by plaintiff 
hardly were calculated to draw the 
veil of secrecy over the act, for [the 
defendant] directed plaintiff to his 
family physician for the purpose of 
removing the sutures.” 


As to the contention that the stat- 
ute runs from discovery of the mal- 
practice, the court declared: 


“Whatever else may be said for or 
against the last treatment rule of the 
DeHaan case, it does afford that 
protection stale claims, and 
all of their concomitant evils, sought 


against 


generally to be avoided by statutes of 
limitations. Having said that, how 
ever, we feel compelled to limit our 
application here of the last treatment 
rule to the facts of this case, a case 
where the patient discovered his cause 
of action just a month or two after 
the date of last treatment by defendant 
but still did not bring suit within the 
two-year period. By so saying, we 
reserve for future ap- 
plicability of the discovery rule urged 
upon us by plaintiff for a case which 
presents a factual situation more ap- 
pealing than that presented here.” 
Verdict 


consideration 


for the defendant was af- 
firmed.—Eschenbacher v. Hier. Michi- 
gan Supreme Court. September 21, 
1961. 13 NEGLIGENCE Cases (2d) 401. 


Anesthetic Improperly Administered 
—Res Ipsa Loquitur 


A good cause of action lay under 
theories of both negligence and res 
ipsa loquitur when the plaintiff sus- 
tained brain damage as the result of 
allegedly careless anesthetization. The 
petition properly imputed liability to 
both the surgeon and the anesthetist. 
Kansas. 
The plaintiff's wife proceeded on 
behalf of her husband who had been 
rendered incompetent, the result of 


858 


brain damage sustained while he was 
in surgery for the relief of a mastoid 
condition, The petition named three 
defendants: the surgeon, the anesthe- 
tist and a resident physician at the 
medical center where the operation 
was performed. The last named was 
responsible for the administration and 
control of the patient’s anesthetiza- 
tion, which was undertaken through 
the services of the defendant anesthe- 
tist. The claim was set out in counts 
of both negligence and res ipsa loquitur. 


challenging the suffi- 
ciency of the petition to state a cause 
of action were overruled as to the 
defendant surgeon and anesthetist 
and sustained as to the resident phy 
sician 


Demurrers 


in charge of anesthesiology. 
Appeals from these rulings were per- 
fected by the two defendants over- 
ruled and by the plaintiff from the 
ruling sustaining the demurrer of 
the third. 


The Kansas Supreme Court assayed 
the allegations of fact for sufficiency 
The plaintiff had 
been advised by his physician that he 
was suffering from a mastoid infec- 
tion of the ear and should submit to 
surgery immediately. Then and there 
the plaintiff engaged his physician to 
perform the operation, and all ar- 
rangements were made by the phy- 


to state a cause. 


These included securing the 
services of an anesthetist, a respon- 
sibility which was delegated to the 
head of the department of anesthe- 
siology under whose supervision and 
tutelage the defendant anesthetist 
purportedly performed. In surgery, 
the anesthetist administered a general 
anesthetic, rendering the patient uncon- 
scious, and then inserted an endotracheal 
tube into the patient’s esophagus, 
where it could not function to supply 
oxygen to the patient’s lungs and cir- 
culatory system. The result was 
permanent damage to the patient’s 
brain, causing him to be wholly in- 
competent for life and blind to the 
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degree that he could only distinguish 
light from dark. He was thereafter 
unable to speak coherently, to control 
any part of his body or to perform 
any bodily function without assistance. 
When the physicians discovered what 
was happening to the patient they 
abandoned the operation, which never 
was carried out, The plaintiff asked 
damages in the amount of $200,000 
and costs. 


The supreme court sustained the 
trial court’s ruling that a cause of ac 
tion lay against the surgeon and the 
anesthetist and the ruling 
that no cause lay against the resident 


reversed 


in charge of anesthesiology. In so 
doing, the court affirmed that the 
plaintiff might properly proceed on 
counts both of 
ipsa loquitur: 


negligence 


“The plaintiff herein submitted him 
self for a mastoid operation and deliv 
ered his person the 
custody and control of his physician 
who had complete and exclusive con 
trol over him, but the operation was 
never performed. The injury was 
one which does not ordinarily occur 
in the process of a mastoid operation 


over to care, 


or in the absence of negligence in the 
administration of an anesthetic.” 

The court was careful to point out 
that its holding here was not a license 
for the plea of res ipsa loquitur in mal- 
practice suits. The physician is not 
the insurer of a favorable response to 
treatment or medicament. It is the 
unusualness of the unfavorable re- 
that constitutes the circum- 
stantial evidence of negligence called 
res ipsa loquitur. 


sponse 


The surgeon's effort to evade the 
claim by maintaining that the anes- 
thetic phase of the operation was out 
of his hands did not prevail in the 
face of his obligation to select com- 
petent assistants: The right to con- 
trol the ministrations of an assistant 
surgeon combined with the fact that 
such an assistant is performing on 


Product Liability 


and res 


the business of the master is sufficient 
to invoke respondeat superior. Finally 
the trial court erroneously sustained 
the demurrer of the third defendant 
if it was his duty, as alleged, to 
supervise the anesthetizing of the 
patient.—Voss v. Bridwell et al. Kansas 
Supreme Court. September 18, 1961. 
13 NEGLIGENCE Cases (2d) 465. 
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| Summaries of Selected Decisions 
| 

| 


Reported in This Field 


Alleges Cancer Caused by Smoking 
—Question for the Jury 


The district court erred in directing a 
verdict in favor of the manufacturer of 
cigarettes which allegedly caused the 
plaintiff's lung cancer. Evidence ex- 
tracted from magazine and radio ad- 
vertisements was sufficient to submit the 
causal relation to the jury. Third Circuit. 


The plaintiff brought this action 
against the manufacturer of a nation- 
ally-known brand of cigarettes, alleging 
that cancer of his right lung was 
caused by smoking the defendant's 
product between 1921 and 1953, when 
the lung was removed. The suit was 
advanced on grounds of negligence 
and breach of warranty, the plaintiff 
seeking compensatory and punitive 
damages. 

With jurisdiction based on diversity 
of citizenship, the United States Dis- 
trict Court for the Western District 
of Pennsylvania heard five eminently 
qualified medical experts testify for 
the plaintiff. These included special- 
ists in internal medicine, throacic 
surgery and research with 
tobacco. All testified that, in their 
opinion, the plaintiff's cancer was 
caused by long-continued smoking. 

The 


to dismiss 


cancer 


defense moved at the outset 
the warranty count and 
was denied. At the close of the plain- 
tiff’s evidence, the defense maintained 
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that its alleged negligence had not 
been established. The court then 
granted the motion to dismiss the 
warranty count but denied it as to 
When both had 
their evidence, court 
the 


sides 
the 

favor of 
this observation: 


negligence. 
introduced 
directed the verdict in 
defendant with 


“The Court is of the opinion that 
no substantial evidence has been of- 
fered to support a verdict against the 
defendant on any theory of negli- 
gence, and that fair minded men could 
not differ as to the 
fact to be drawn from the evidence.” 


conclusions of 


The plaintiff protested to the pres- 
ent circuit court that his case should 
have gone to a jury. The court thought 
it unnecessary to decide whether stand- 
ards of the Federal Employers’ Lia- 
bility Act or of the Pennsylvania 
judiciary should be applied, since “the 
plaintiff’s evidence in the record... 
definitely presents a jury question.” 
The defendant’s rejoinder that medical 
evidence of a causal relation between 
smoking and cancer was not accept- 
able to the medical profession was 
deemed, at best, a question for the 
jury going to the weight of the sev- 
eral opinions offered at trial. 


The circuit court was impressed 
with the arguments of the plaintiff 
for breach of warranty which gleaned 
statements from magazine and radio 
advertisements importing that the de- 
fendant’s cigarette was safe to smoke. 
From this evidence, the court 
persuaded, the jury might very well 
have concluded that there was a breach 
of an implied warranty of merchanta- 
bility. On the negligence claim, the 
defense read no evidence to show 
that, at the time the plaintiff con- 
tracted cancer, the defendant had or 
should have had any knowledge or 
notice that lung cancer would result 
from prolonged excessive smoking. 
The plaintiff's experts countervailed 


was 


this contention with a history of re- 
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searches extending over the past half- 
century into the evident relationship 
between heavy smoking and lung 
cancer. The defendant’s tests, con- 
ducted in 1952, purportedly showed 
that the cigarette had no harmful 
effect on the “nose, throat and acces- 
sory These 
publicized in 


results 
various com- 
mercials although there was evidence 


organs.” were 


widely 


that the test was inadequate to sup- 
port the conclusion—and the 
notes of the researcher showed that 
some of those participating in the test 
did suffer harmful effects. Whether 
it was reasonable for the defendant 
not to have conducted different or 
additional tests was for the jury to 
the defendant’s failure 
to give warning of an carcinogenic 
ingredients used in the preparation of 
its product. 


case 


Say, aS was 


The judgment of the district court 
was reversed and the cause remanded 
with directions that the plaintiff be 
granted a new trial—Pritchard wv. 
Liggett & Myers Tobacco Company. 
United States Court of Appeals for 
the Third Circuit. October 12, 1961. 
13 NEGLIGENCE CAsEs (2d) 519. 


Air Compressor Explodes— 
Duty to Inspect 


The supplier of an air compressor at an 
oil-drilling site owed a duty to inspect 
the apparatus when its business inter- 
ests lay in the furnishing of such equip- 
ment and was held liable to employees 
of the drilling company when the de- 
fective machine exploded. Texas. 


This action for personal injuries 
was brought by two employees of a 
company engaged in oil well rig work. 
The plaintiffs’ employer had requested 
the defendant to provide an air com- 
pressor on a.certain job. The defend- 
ant so provided, and in addition sent 
along employees to help in the opera- 
tion of the compressor. The machine 
proved defective and caused an ex- 
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plosion which impaired the hearing of 
the plaintiffs to an extent, in the one 
case, of 85 per cent, and in the other, 
of 35 per cent. 


The defendant, on appeal from jury 
findings for the plaintiffs, argued that 
(1), it owed the plaintiffs no duty to 
inspect the compressor; (2) its em- 
ployee had become the borrowed servant 
of the plaintiffs’ employer and any 
negligence in the operation of the 
machine was to be attributed to that 
employer under respondeat superior; 
(3) the plaintiffs had assumed the 
risk; (4) there no evidence to 
support a submission of the issue of 
earnings losses to the jury; and (5) 
the trial court improperly refused to 
instruct in the matter of the plaintiffs’ 
duty to minimize their loss by using 


was 


hearing aids or undergoing surgery. 


The present court of appeals re- 
jected these contentions of the defense, 
saying first that a supplier of chattels 
does owe a duty to inspect a provided 
chattel when it has a business interest 
in furnishing such chattels. As to the 
alleged applicability of respondeat sup- 
perior, the court noted that “no individ 
ual, except defendant’s three employees, 
had anything to do with the operation 
of the compressor or with controlling 
the scope or details of the operations 
performed. The employees were paid 
by the defendant and withholding de- 
ductions were made. 
plaintiffs had nothing to do with the 
operation of the machine, there was 
no assumption of risk. The submissi- 
bility of loss of earnings was ade- 
quately prepared when it was shown 
that neither plaintiff could continue 
in his line of work with the hearing 
impairment suffered from the defend 
ant’s defective Finally, 
although the instruction on a duty to 
minimize the loss was improperly and 
erroneously refused, any prejudice to 
the defendant was deemed to have 
been rectified by remittiturs exacted 
from each plaintiff —Producers Chem- 


Again, since the 


cc ym presse IT. 


Product Liability 


ical Company v. McKay et al. Texas 
Court of Civil Appeals. May 29, 1961. 
13 NEGLIGENCE Cases (2d) 387. 


Child Dies in Sofa Bed— 
Suit Lies Against Seller 


An action lay in negligence against the 
seller of a folding bed in which the 
plaintiff's child was found smothered, 
and summary judgment for the seller 
was reversed when the circuit court 
decided that the existence of an in- 
herent danger in the product was an 
issue to be tried by the jury. District 
of Columbia. 


The plaintiff purchased a folding 
bed from the defendant which 
she and her family used for over four 


sofa 


years before the occurrence giving 
rise to the instant suit. Returning to 
her home on July 9, 1958, the plaintiff 
found the dead body of her 12-year- 
old son encased in the nearly closed 
sofa bed. 


Suit was brought for wrongful death 
and recovery under the survival act, 
the complaint alleging that “death 
was due to the negligence ... of 
the defendant in selling the sofa 
bed which was unsafe, defective and 
not fit for the use intended... .” The 
district court granted summary jud- 
ment favoring the defendant. 


On review, the court of appeals 
considered the primary defense from 
an overturning of the summary judg- 
ment: that the plaintiff, while plead- 
ing actionable cause, failed to plead 
issuable evidence, that is, the plead- 
ings did not generate an issue as to 
a material fact by which the defend- 
ant’s alleged negligence might be tried. 
In this wise, the court noted affidavits 
tending to show that the bed was safe, 
and also an affidavit of the coroner 
tending to show that it was danger- 
ous. In answer to the plaintiff’s inter- 
rogatory, “Are there any safeguards 
to prevent the sofa bed from closing 
after it is opened from its closed 
position?” the defendant had said: 
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“Yes, when it is fully opened for use.” 
And further, by way of elaboration, 
the vendor had deposed: “[The bed| 
locks full for 
the present court, these answers sug- 
gested that the defendant “may have 
known there was nothing to prevent 
the bed from closing when it 
partly but not fully opened.” Certain 
of the plaintiff’s affidavits demonstrated 


when open “use;” To 


was 


that, although a child would have no 
difficulty in extending the end of the 
bed, he might have difficulty raising 
the outer end the 12 to 15 inches re- 
quired to lock it in position. On this 
the court assured that, 
had the case gone to trial, the plain- 
tiff might have produced evidence 
sufficient to satisfy the jury that the 
bed was inherently dangerous and 
that the defendant had negligently 
failed to the that 
danger. Accordingly, the judgment of 


basis, was 


warn vendee of 


the district court was reversed. 

Chief Justice Miller dissented at 
length, believing that “the majority 
confuse a motion for summary judg 
ment with a motion to dismiss for 
failure to state a claim upon which 
relief can be granted.” Conceding that 
the complaint need not plead evidence 
to state a litigable claim, the dissenter 
nevertheless charged that the com- 
plaint alone is not enough to with 
stand a motion for summary judgment. 

“The plaintiff must sufficiently dis 
close what the evidence will be to 
show there is a genuine issue of fact 
to be tried.” 


The inference taken by the majority 
that the vendor’s answers to interrog- 
atories suggested an implied knowl- 
edge of hazard in its product seemed 
“a slender reed upon which to hang a 
finding that [the defendant] knew 


the bed was inherently dangerous.” 


And measured by criteria propounded 
by the Supreme Court, the defend- 
ant’s acts, even if negligent, were not 
actionable, the child’s death being an 


862 


event too remote to require reason- 
able prevision—Edwards, Admx. v. 
Mazor Master pieces, Inc. United States 
Court of Appeals for the District of 
Columbia. October 19, 1961. 13 
NEGLIGENCE Cases (2d) 525. 


Short Short: Oregon 


The United States District Court 
of Oregon tried this action of a bean 
grower against the manufacturer of 
a herbicide. 


The plaintiffs alleged that the de- 
fendant’s product, supposedly effec- 
had _ actually 
caused weeds to flourish, seriously 
damaging the bean crop. The defense 
responded that the plaintiff's blighted 
bean crop was the victim of a kind of 
weed expressly uncontrollable by the 
herbicide, and, in addition, that the 
crop was infected with a fungus which 


tive against weeds, 


would have ravaged it regardless of 
weed control. The plaintiffs argued be- 
sides that the failure of the herbicide 
was a breach of implied warranty for 
which the defendant must respond. As 
to that, the defendant contended that, 
since the Oregon courts were silent 
on the point, the complaint for breach 
was foreclosed from the plaintiffs for 
lack of privity. 


The federal court that, 
regardless of the inaction of the 
Oregon Courts, the absence of privity 
of contract did not remove or permit 
the mentioned warranty from running 
to the ultimate user. However, this 
court held plaintiffs failed to prove 
by a preponderance of all of the evi 
dence that defendant had negligently 
manufactured the herbicide or that 
the damage to the bean crop was a 
result of such negligence. Accord- 
ingly, judgment was entered for de- 
fendant.”—Spada et al. v. Stauffer 
Chemical Company. United States Dis- 
trict Court for the District of Oregon. 
July 21, 1961. 13 NEGLIGENCE CASES 
(2d) 321. 


resolved 


“ 
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FIRE © 


Summaries of Selected Deci- | 
sions Recently Reported by 
CCH FIRE-CASUALTY _IN- 
SURANCE REPORTS 


| 


Errors and Omissions Policy— 
Insured’s Delay a Waiver 


An unreasonable delay in the process- 
ing of an insured’s claim is tantamount 
to a denial of coverage and constitutes 
a waiver of any policy provisions re- 
garding defense or settlement of the 
claim. Nebraska. 


In 1953 the plaintiff, through a gen- 
eral agency at Nebraska, 
secured an brokers 


Fremont, 
and 
agents errors and omissions policy 
issued by the defendant. Through 
renewals the policy was maintained 
in full force and effect until Decem 
ber 7, 1960. On January 22, 1957, a 
client applied to the plaintiff for a 
renewal of a fire policy with a com 
pany represented by the latter. The 
plaintiff neglected to forward the ap 
plication; when a 
October 18, 
error and notified the agency at Fre- 
mont that a claim was being filed 
against him. The agency, in turn, 
wrote to the defendant insurer re- 
questing forms to process the immi- 


insurance 


claim arose on 


1958, he discovered his 


nent loss. There was no reply. The 
agency wrote three times more and 
never received a reply, despite com- 
plaints filed with the Illinois Depart- 
ment of Insurance. At length, the 
plaintiff here settled with his claim- 
ant and won a verdict: against the 
defendant with penalty. The Nebraska 
Supreme Court tried this appeal. 
The defendant’s attorney had testi- 
fied that he was retained in the case 
about a month after the Fremont 
agency dispatched its first letter. He 
wrote at once to the plaintiff, who 
subsequently visited his office 11 times 
to discuss the claim, on one occasion 


Fire and Casualty 


bringing the casualty claimant with 
him. This attorney wrote to the de- 
fendant on eight occasions, receiving 
two answers. 


Errors assigned by the defendant 
resolved themselves to three conten- 
tions: (1) the loss suffered by the 
plaintiff's claimant was expressly ex- 
cluded because it was brought about 
by a failure to collect and remit a 
premium; (2) the fire insurance car- 
rier for whom the plaintiff was an 
agent was solely liable for the loss; 
plaintiff breached explicit 
policy provisions by an unauthorized 
settlement without 
fendant 
consent. 


The present court expeditiously 
disarmed the first and second of the 
defendant’s exceptions: 


? 


(3) the 


notice to the de- 
and without the defendant’s 


the loss was 
not precipitated by a failure to remit 
the premium, but by a failure to re- 
new; the fire insurance company could 
not be liable because it never received 
the application, which specifically stip- 
ulated that:acceptance and approval 
at the home office were required be- 
fore renewal! could be effected. 

The third objection 
was based on express policy language: 
“The Insured shall not admit liability 
for or settle any claim or incur any 


defendant's 


costs or expenses in connection there- 
with without the written consent of 
the Company. The question 
remained whether, as the trial court 
found, the defendant had waived its 
right to exact compliance with this 
provision by its delay in taking action. 
This court thought that it had. 


“We have no hesitancy in finding 
that the evidence amply discloses an 
unreasonable delay on the part of the 
defendant in processing the plaintiff’s 
claim. We further find that such 
delay amounted to a denial of cover- 
age and constituted a waiver of any 
right to insist on the policy provision 
regarding defense or settlement. 
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If an insurer waives its right 
to defend, this leaves the insured free 
to defend the action to judgment or, 
in good faith, to make such settle- 
ment as ordinary and_ reasonable 
prudence and caution might indicate 
to be advisable. There can be no 
question in this record but that the 
plaintiff settled in good faith.” 
Judgment for the plaintiff 
affirmed, with penalty and fees.—Otte- 
man v. Interstate Fire & Casualty Com- 
pany, Inc., Nebraska Supreme Court. 
October 13, 1961. 10 Frre anp Casv- 
ALTY Cases 1121. 


was 


Livestock Mortality Insurance— 
Immediate Notice Requirement 


A requirement of a livestock policy that 
notice of the insured animals’ incurring 
any illness or injury be given ‘‘im- 
mediately,"’ was here construed to 
mean ‘“‘within a reasonable time,’ or 
“as soon as reasonably possible.’’ 
Second Circuit. 


In this diversity action, a New York 
federal court undertook to interpret 
the notice provision in a policy writ- 
ten by a British insurer on a race 
horse owned by the plaintiff, who 
paid $38,000 for the animal. The pro 
vison read: 


“In event of any illness, lameness, 
accident, injury or physical disability 
whatsoever of an insured animal the 
Assured shall immediately give notice 
[to the insurer’s agent] . 
phone or telegram 


by tele- 


” 


A year after the purchase, January 
of 1957, the horse’s trainer noticed 
a “weakness” or “slight catch” in the 
colt’s hindquarters. An X ray dis- 
closed a fracture of the left fibula, a 
condition “very com- 
mon” in horses of that age. In April 
of the same year, while the horse, 
a two-year-old, was at Belmont Park, 
New York, the trainer detected a re- 
currence of the “catch” and shipped 
the animal back to the farm in Ken- 


864 


described as 


tucky for a rest and examination by 
the veterinarian. Between 
April and July, the vet thought that 
the horse had improved, but that the 
improvement seemed to have been 
arrested. Toward the end of August, 
the vet told the trainer—who had had 
to visit the farm—that the 
horse was getting worse all the time 
and that the insurance people should 
be notified. The trainer telephoned 
the owner in Saratoga, New York, 
who then contacted the insurer. About 
a month later, the animal was de- 
stroyed for humane reasons. 


owner’s 


occasion 


The defendant claimed at trial that, 
as a matter of law, the plaintiff had 
failed to give notice in the manner 
prescribed in the policy. Motions for 
a directed verdict and a motion to set 
the verdict for the plaintiff aside were 
all denied. On appeal to the present 
court, the insurer maintained that this 
was error, and failing that, that the 
court had erroneously and prejudi- 
cially instructed the jury on the deter- 
mination of notice compliance. The 
circuit court rejected the exception 
to rulings on the motions, but it 
agreed that portions of the charge 
were prejudicial. 

On the notice question, the present 
court said: 

“When interpreting ‘immediate no- 
tice’ the New York courts have con- 
sistently applied a so-called rule of 
‘reasonableness’ by which to define 
the time when the insured must give 
the insurer a notice of a loss or of a 
changed condition (as an accident) if 
the contract of insurance is not to be 
made void for delayed notice. They 
have held that ‘immediate notice’ 
means ‘notice within a reasonable 
time under all the circumstances.’ ’ 

By way of elaboration: 

" In Melcher v. Ocean & Guar- 
antee Corporation, 226 N. Y. 51, 123 
N. E. 81 (1919), it stated that ‘it is 
not every trivial mishap or occurrence 
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that the assured under such a policy 
of liability insurance must regard as 
an accident of which notice should 
be given immediately to the insur 
ance company, even though it may 
prove afterwards to result in serious 
injury.” 

Professor Vance was invoked by 
the court as the 
thesis that there is no distinction jus 
tifying a different interpretation of 
the “immediate phrase in 
differing kinds of policies. His defini- 
tion was: “Notice of loss is held to be 
‘immediate,’ within the requirement 
of the standard policy, when it is 
given as soon after the fire as is rea 
sonably possible under existing cir 
cumstances, in the exercise of due 
diligence.” (Handbook on the Law of 
Insurance, 3rd ed., at p. 893.) 


corroboration of 


notice” 


With this plummet in mind, the 
court decided that the question of 
notice, although a matter of law 
where different not 
be reasonably drawn, was _ properly 
left to the jury because the facts in 
the instant case were subject to more 
than one interpretation. Instructing 


inferences could 


on the conditions of the insured horse 
which might require that notice be 
given the insurer, the trial court 
“overfavored the plaintiff by instruct- 
ing the jury to ascertain the time 
when the found to be 
suffering from a serious ailment and 
by constantly reiterating that a show 


horse was 


ing that the horse’s health was seri 
ously affected was a prerequisite to 
the giving of immediate notice of the 
condition. It is not the in- 
sured’s opinion of what is or is not a 
serious ailment that determines when 
notice must be given under the policy, 
for the policy says nothing about 
For 


horse’s 


serious or nonserious lameness.” 
this reason, the circuit court reversed 
the verdict for the plaintiff and re 
manded the case. 

Justice Hincks concurred in the 
result, but would hold the insured to 


Life, Health—Accident 


a more strict duty to notify. He 
thought, furthermore, that even under 
standards propounded by the majority 
the plaintiff had failed to comply with 
the notice provision. -Rand v. Under- 
writers at Lloyd's, London, et al. 
United States Court of Appeals for 
the Second Circiut. COctober 11, 1961. 
10 Frre AND CaAsuaLty Cases 1112. 


LIFE 
Summaries of Selected Decisions 
| Recently Reported by CCH 
LIFE INSURANCE REPORTS 
Applicant Awaiting Notice Dies— 
Company Liable 


The defendant insurance company was 
held liable to the estate of the deced- 
ent whose application for life insurance 
and premium tender had been in its 
possession two weeks prior to the ap- 
plicant’s death. A jury justifiably found 
the delay in notice unreasonable. 

Oklahoma. 

The plaintiff, widow and executrix 
of the decedent, brought an action in 
tort for negligent delay against the 
defendant insurer. A jury awarded 
her $10,000, the value of a life policy 
for which the decedent had applied 
to the defendant two weeks prior to 
his death. Appeal was carried to the 
Oklahoma Supreme Court. 


Sometime in April or May of 1956, 


the defendant solicited 
an application by the 
plaintiff's husband for a life insurance 
policy of $10,000. The agent pre- 
pared the application, dated May 22, 
1956, and received the applicant’s check 
for $129.67 in payment of the first 
premium. The applicant was issued 
a receipt and on May 30 the check 
was deposited by the defendant, being 
charged to the applicant’s account 
on May 31. He died on June 4, 
of a cerebral hemorrhage. 


an agent of 


and secured 


The evidence showed that no 
tice or 


no- 
correspondence of any kind 
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transpired between the insurance com 
pany and its applicant during the 
period of May 22 to June 4. Ac- 
cording to the testimony of its of- 
the the 
application and began processing it on 
May 30. 
peared, because the underwriter was 


ficers, company received 


There was a delay, it ap 


unwilling to pass on the applicant’s 
medical report further 
sultation. An assistant vice president 
of the company testified that, upon 
reviewing the file, he was satisfied 
that the applicant did not qualify 
for ordinary life insurance, but that, 


without con- 


pending further medical opinion, he 
might be a good substandard risk at 
The applicant was 
not notified of these decisions in the 
underwriting department. 

The supreme affirmed the 
judgment for the plaintiff, ruling that 
the complaint was litigable in either 
tort or breach of promise, the latter 
created by the pre 
mium payment. Distinguishing the 
instant from where no 
premium was tendered, or where the 
application was understood.to be bind- 
ing until a notice of rejection, the 
court held that the unreasonableness 
of the delay was properly submitted 
to the jury with unprejudicial, if repe 
titious, instruction. 


adjusted rates. 


court 


acceptance of 


cause those 


“It is not for this court to weigh 
the evidence and determine in what 
manner the defendant may 
not have unreasonably delayed act 
the application the 
time the application was made and 
premium paid to the time of dece 
dent’s death, but determine if there 
is any competent evidence reasonably 
tending to support the verdict 


may or 


ing upon from 


We have examined the evidence and 


find there is competent evidence . 

Two Justices concurred, especially 
construing the testimony of the com 
pany the that the 
application for standard life insurance 
had been rejected on May 30, thus 
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officer to effect 


reasonably requiring a notice of re 
jection to the applicant who remains 
imperiled by the risk from which he 
is seeking safety. Three Justices dis- 
Republic National Insurance 
Chilcoat. Oklahoma Su- 

October 24, 1961. 5 
295. 


sented. 

Company v. 
Court. 

Cases (2d) 


preme 
LIF! 


Proof of Loss— 
Notice Requirement Construed 


The fact that the insurer cancelled a 
group policy within the period desig- 
nated for the timely filing of a proof 
of loss did not waive the condition 
precedent of so filing. The action of 
the company did not mislead the claim- 
ant or justify his failure to give notice. 
New Mexico. 

This claim was brought under a 
noncontributory group policy issued 
by the defendant to the plaintiff's 
employer, with certificates to the em- 
ployees. The policy was for a term 
of one year, beginning August 1, 1956. 
In the latter part of August, 1957, 
the insured’s wife, also a beneficiary 
of the policy, underwent serious sur 
gery. Sometime in September, the 
insured filled out a claim and proof 
of loss and sent it to his employer. 
‘There was no evidence that the proof 
forwarded to the 
company. The monthly premiums had 


of loss was ever 
not been paid after those required 
for the first year. 

The insurer resisted the claim, con 
tending that (1) as a matter of law, 
the policy had terminated prior to 
the hospitalization of the claimant’s 
wife and summary judgment, or at 
directed should be 
there was no sub- 


least a verdict, 
forthcoming; (2) 
stantial evidence of waiver or estop 
pel as to the termination of the contract ; 
(3) as an affirmative defense, the plain- 
tiff failed to give notice or proof of loss. 
The verdict was for the plaintiff, 

The New Mexico Supreme Court 
reduced the appellate question to a 
determination of the alleged waiver, 
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assuming, without deciding, that the 
policy was in effect. Both the master 
policy and the certificate carried the 
notice clause requiring a filing of a 
proof of loss within ninety days. The 
plaintiff urged that the gerreral denial 
contained in the defendant’s unamended 
answer 
trial to 
defense 
ditions precedent, 
particularity. the amend 
ment was allowed, and properly, ac 


amended three days before 
put forward the 
constituted a waiver of con 


affirmative 


unless denied with 
However, 


cording to the supreme court: “In 
this case, there was no showing of 
any reliance upon the failure to spe 
cifically deny, and we do not feel 
that the rules of pleading contemplate 
foreclosing a party from relying on 
that the 
decided 


The complaint, which was 


a valid defense trial 


in its 


court, 
discretion, should be 
allowed. 
the first notice of claim, was not filed 
until some six months after the ex 
piration of the ninety-day period within 
which proofs of loss had to be fur 
nished. Furnishing proof of loss was 
a condition precedent so as to make 
good a cause of action not otherwise 
provable. . . . In this connection, it 
should be mind that the 
burden of showing compliance with 


conditions precedent as to the filing 


borne in 


of proofs of loss is upon the insured.” 


In addition, the plaintiff sought to 
establish waiver by certain letters of 
the insurer purportedly denying lia 
bility on grounds other than failure 
to file. The court pointed out that, 
even if binding, letters 
not generative of prejudicial reliance 
in the plaintiff. 


these were 
Nor was the insurer’s 
letter of cancellation, which fell within 
this con 
nection, the court cited Appleman, 
Insurance 578, 
Sec. 9748: 


the ninety-day period. In 
Law and Practice, p. 
“To constitute a waiver of proof 


held 


reliance on 


of loss, it has been necessary 
that there be the 


conduct of the insurer, which misled 


some 


Automobile 


the insured to his prejudice. If an 
insurer has done nothing to lead 
the insured to believe that proofs of 
were not not 
estopped from asserting that it did 
not intend a To hold that 
a liability insurer waived written no 


loss necessary, it is 


waiver. 


tice of an accident, it must have done 
something inconsistent with its in- 
tention to require notice, which oper- 
ated to mislead the insured and justified 
him in omitting to give notice.” 

The action of the trial court in 
striking the amendment of additional 


lose of the trial was 


defenses at the c 
order to 


the 


with an 
the 
present court observed: 


error. Reversing 


enter a dismissal of claim, 

“The insurance policy is a contract, 
and entitled to 
the benefits thereof, he must show at 
least substantial compliance with the 
requirements made of him. We find 
that there was no evidence of a waiver, 
and that the trial court Ly 
ruled otherwise.” —Gillum v. Southland 
Life Insurance Company. New Mex- 
October 16, 1961. 


269. 


before appellee is 


erroneously 


ico Supreme Court. 
5 Lire Cases (2d) 


AUTOMOBILE 
Summaries of Selected Decisions 


Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Uninsured Motorist Coverage— 
Insurer's Liability 


It was not improper for the insured to 
secure a judgment against the unin- 
sured motorist without his insurer’s con- 
sent, since there was no other way to 
establish the legal entitlement of the 
insured to damages indemnified by 
the uninsured motorist endorsement. 
Illinois. 

This action was instituted against 
the plaintiffs’ insurer for the recovery 
of damages to which the former were 
legally entitled from an allegedly un 
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insured motorist. The insurance com 
pany appealed judgment for the 
plaintiffs to the present Illinois Ap 
pellate Court, which framed two ques- 
tions for its determination: (1) whether 
the plaintiffs’ action in reducing the 
claim to judgment the al- 
legedly uninsured motorist without 
the written of the insurer is 
a bar to recovery; (2) whether compe 


against 
consent 


tent evidence was adduced at trial to 
prove that the person responsible for 
the plaintiffs’ bodily injury was unin 
sured, and if so, what amount of his 
liability applied to bodily injury. 
Shortly after the accident at issue, 
the plaintiffs’ attorney filed suit against 
the allegedly culpable parties and ad 
vised them by letter to contact their 
insurers. Two months later this at 
torney communicated with the people 
he was suing and they told him that 
they were not insured. The following 
day he contacted the plaintiffs’ in- 
surer with regard to possible coverage 
under the uninsured motorist endorse- 
ment, or “Family Protection Cover- 
An adjuster from the defendant 
with 


” 
age. 


company entered negotiations 
the plaintiffs and received compliance 


with all the provisions of the policy, 


including physical examinations by 


the company’s doctor and notification 
of the action against the other parties. 
The adjuster wanted the matter sub- 
mitted to arbitration, but the plain 
tiffs’ attorney refused, whereupon the 
adjuster declared that the company’s 
written consent was needed to go 
ahead with the contemplated suit and 
that such consent would not be forth 
coming. The 
default judgment against the unin 
sured defendant and sent it to the 


company, which coverage. 


plaintiffs obtained a 


denied 

The present court upheld the action 
of the plaintiffs in securing a judg 
ment against the uninsured motorist, 
since there was no other way of estab 
lishing a legal entitlement recoverable 
from the defendant insurer. To submit 
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the matter to arbitration was an ex 
press option of the insured only, and 
the company was not free to enforce 
arbitration by withholding consent 
to actual there- 
being “an implied promise on the part 
of the Insurance Company that it 
would not unreasonably or arbitrarily 
withhold its written This 
action of the plaintiffs was not, then, 
a bar to the instant suit. 


legal proceedings 


consent.” 


Judgment for the plaintiffs was 
reversible, however, because the re- 
marks of the allegedly 
parties to the plaintiffs’ attorney 


uninsured 


admitted at trial as declaration 
not 


W hile 


against financial interest—was 
proof that these parties were in fact 
uninsured. “The rule in 
that a showing of unavailability of 


the declarant is a element 


Illinois is 


necessary 
for the introduction of the declaration 
against financial interest, particularly 
the The 
requisite unavailability was not shown 


where declaration is oral.” 
by the plaintiffs. 


Furthermore, the appellate court 
found error in the findings of dam 
The judgment against the un 


reimbursement for 


ages. 
insured included 
repairs to and loss of use of the auto 
mobile, as well as bodily injury, and 
was not an acceptable proof of the 
insurance company’s liability —Levy 
et al. v. Automobile Insur- 
ance Company. Illinois Appellate Court. 
July 26, 1961. 23 AUTOMOBILE CASES 


(2d) 1118. 


-lmerican 


Omnibus Coverage— 
Initial Permission Rule 


Implied authority to delegate permis- 
sion for the use of the insured car being 
restricted to the same use for which the 
initial permission was given, the first 
permittee of the named insured was 
not free to authorize use by the driver 
of the insured car when it was involved 
in an accident. Wisconsin. 
A judgment for $7,636 was secured 
by the plaintiff against the driver of 
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an automobile, insured by the de- 
fendant, in which the plaintiff was a 
passenger when he sustained injury. 
The insurance company denied cover 
age under its omnibus clause for the 
that, when the accident oc 
curred, the driver was not authorized 


reason 


by any delegation of the named in 
sured to be operating the automobile. 
Summary judgment was granted the 
defendant at trial and appeal was per- 
fected to the Wisconsin Supreme Court. 


The named insured was an Illinois 
corporation (or partnership, by one 
reference) whose president (or part 
ner) used the insured car for personal 
purposes entirely. Leaving on vaca 
tion, the named insured left the car in 
his adult daughter’s custody with the 
recommendation that she ask the man 
who was to deliver a new car to the 
house to teach her how to drive. She 
did this and was told that it would be 
a week before he could accommodate 
her. Shortly after this conversation, 
another man 
the deliverer of the new car and who 
the daughter presumed 
was an employee of the dealer—re- 


who had accompanied 


mistakenly 
turned and offered to give the desired 
driving lessons. The day following 
one such lesson, this “instructor” told 
the daughter that her father was en 
titled to a free wash and simonize, 
and she consented to his taking the 
car, giving him $2 for gas. When the 
“instructor” returned the car it had 
not been washed and there was a dent 
in the fender. He told the daughter 
that he had to the 
home. She let him take it, 
tions to return it, washed and simo 
nized, at 5:00 p. m. the next day. The 
accident occurred at 12:30 a. m. while 
the “instructor” was driving and the 
plaintiff and several others were pas 


have car to get 


with direc 


sengers. 


As the supreme court saw it, the 


entire question was one of “scope,” 
the scope of the permission given by 


the named insured to his daughter, 


Automobile 


and the scope of her permission to 
the negligent party. The matter of the 
latter’s fraud was not treated by the 
court, since it was otherwise assured 
that the daughter had exceeded the 
scope of the named insured’s permis- 
and indication that have 
someone teach her how to drive: 


sion she 


“It is true [the named insured] ex- 
pected within the scope of the per 
mission that someone other than his 
daughter would drive the car in giving 
the However, we 
basis that the car could be used for 
other purposes or that someone not 
at the time [the 
daughter] could use the car for his 
own purpose. A person granting per 
mission for the use of his car need not 
expressly state all the limitations. .. . 
The permission implied by [the named 
insured] was a limited use and under 


lessons. find no 


giving lessons to 


the initial permission rule as applied 
in Wisconsin, the implied authority 
to delegate permission to the use of 
the car by another is restricted to 
the the 
permission was given and which, in 


same use for which initial 
this case, would require the original 


permittee being present in the car.” 
The court noted that, even had the 
daughter rightfully allowed the car 
to be taken, it not within the 
scope of her permission for the driver 


was 


to be using it when and where he was. 


Concurring in the result, Justice 
Fairchild, with Justices Currie and 
Dieterich, would not find an implied 
restriction in the recommendations of 
the father to the daughter. He would, 
however, read a clearly implied re 
striction in the daughter’s instructions 
to her teacher, instructions which he 
violated when he drove the car be- 
yond the point where he was purpor 
tedly taking it for repairs and polishing. 

‘Harper et al. v. Hartford Accident & 
Indemnity Company. Wisconsin Su- 
preme Court. October 31, 1961. 24 
AUTOMOBILE CAsEs (2d) 538. 
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Initial Permittee’s Consent— 
Omnibus Coverage Denied 
Permission extended by the named in- 
sured to his son for the use of the in- 
sured automobile did not imply or 
authorize permission to a third party, 
in spite of demonstrations that the third 
party was driving with the son's express 
permission and for his benefit. Fifth 

Circuit. 

The preceding case of Harper turned 
on the scope of a delegated right to 
the use of the insured automobile ; the 
present case deals with the existence 
of any right through the permission 
of an initial permittee. 

The defendant’s policy insured, with 
respect to the automobile here in- 
volved ‘“(1) the named insured and 
any resident of the same household, 
(2) any other person using such auto- 
mobile, provided the actual use thereof 
is with the permission of the named 
insured.” 

The insured gave permission to his 
son for the use of the car, by which 
the son and a fraternity brother might 
transport themselves and their dates 
to a dance. The girl squired by the 
insured’s son’s fraternity brother be- 
longed to a sorority which required 
that she be back at the house before 
midnight. To this end, the friend bor- 
rowed the insured car to take his date 
home. The other girl had no deadline 
and remained at the dance with the 
insured’s On the way to the 
sorority house, an accident took place 
which caused serious injury to the 
girl, on whose behalf her father here 
sued the insurer of the automobile for 
compensation under its omnibus 
A jury decided that the in- 
sured car was not being used with 


son. 


clause. 


the permission, express or implied, of 
the named insured. The plaintiffs ap- 
the trial 
court’s failure to grant a directed ver- 
dict or judgment n. 0. v 

The Fifth Circuit 
the conduct of the 
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pealed, charging error in 


Court affirmed 
trial and the re- 


sultant jury verdict. The plaintiff’s 
argument ran that, since the son had 
express and unrestricted permission 
to use the automobile, his friend had 
the implied permission of the named 
insured, and was thus brought within 
the coverage of the defendant’s policy. 
The court could “no 
plaintiff’s assertion that as a matter 
of law |the secondary user| was driv- 
ing with the permission of the named 
insured. ” The charge to tHe 
jury seemed as favorable to the plain- 
tiff’s cause as could be fairly expected, 
stating, in part: 


see basis for 


“You may consider the use of the 
automobile by the second permittee 
and whether or not that use would 
serve any purpose, benefit or advan- 
tage of the first permittee [enabling 
him to remain at the dance]. 


Permission given by an 
owner of a car to another person to 
use his car does not necessarily confer 
on that other person the right to let a 
third person use the car, but it may 
or it may not, that is a question of 
fact that you are going to have to 
determine in this case. 


“The course of conduct or acquies- 
cence from which the permission may 
be implied refers to the conduct or 
acquiescence of the owner and not the 
conduct of the first borrower without 
the knowledge of the owner. Implied 
permission can be based upon a course 
of conduct of the mutual 
acquiescence in or lack of objection 


owner, a 


to a continued use of the car which 
would signify consent of the owner 
for a third person to use the car.” 


The jury’s finding seemed amply 
supported by the evidence, and the 
defendant’s denial of 


Raymond et al. v. Indiana 


coverage was 
approved. 
Lumbermens Mutual Insurance Com 
pany. United States Court of Appeals 
for the Fifth Circuit. October 11, 1961. 
24 AUTOMOBILE CAsEs (2d) 340. 
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Canadian Fiscal Thesis 


Erosion of the Personal Income Tax 
Base in Canada and the United States 
Irving Jay Goffman. Canadian 
Foundation, 154 University 
Toronto 1, Canada. 1959. 
$1.50. 


Tax 
Avenue, 
194 pages. 


This paper is number two in a series 
published to encourage advanced study 
of Canadian fiscal and taxation prob 
lems at the university level. 
Goffman is an 
Duke University. 


inally submitted to 
Ph.D. requirements. 


Irving 
economics major at 
This work was orig 
fulfill part of his 

Because of their geographical prox 
imity, Canada and the United States 
have developed similar tax structures. 
This points out these 
similarities ; what is more im 
portant, it the contrasts. 
A major divergence in the Canadian 


dissertation 
but, 
emphasizes 


fiscal system occurs in the concept of 
which difference 
in the treatment of capital gains. 


income, results in a 


The author points out that in both 


countries the income tax has become 
the f 
federal 


most important single source of 


revenue. He expresses doubt 


that the income tax continue to 
be relied upon as the primary source 
federal funds, 


resorted to 


can 


for because taxpayers 


have various and sundry 
means for reducing their tax burdens 
have this 
the tax bases that the book 


Included in its 


as taxes increased. It is 
erosion ot 
studies. consideration 


are all the important types of income 


Books and Articles 


that receive preferential tax treat 
ment, along with a qualitative assess 
ment of their erosive characteristics. 

The dissertation offers an intensive 
study of the tax bases in both coun- 
tries and concludes by offering some 
pointed suggestions for remedying the 
existing inequalities. 


Security and Pension Trusts 
Pension Funds and Economic Power 
Paul P. Harbrecht, S. J. The Twentieth 
Century Fund, 41 East 70th Street, 
New York 21, New York. 1959. 328 
pages. $5. 
Many 


will 


and read this 
not be in the world of 
“control” that Father Harbrecht pre 
dicts. Change has taken place in our 
institutions all around us; 


who review 


| CH yk 


what 
our 
isn’t always given 
to us to understand; but the author 
of this book 


vet 


these changes mean to us in 


social institutions 
understands and he 
lines the emerging new society. 

Paul P. Harbrecht, S. J., has been 
a member of the Washington, D. C. 
bar since 1950 and holds the degree 
of Doctor of the Science of 
from Columbia University. He is a 
the Institute of Social 
Order, the national Jesuit social sci 


out- 


Laws 
member of 


ence center, in St. Louis. He has inter 


ested himself in the impact of the 
corporation as an instrument of social 
change, and has lectured and studied 


in this area in recent years. 
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trustees of 
Fund have 
financial 


For several years the 
the Twentieth Century 
been interested in certain 
institutions which seem in a deep way 
to be altering the nature of American 
capitalism. Included in these institu- 
tions are mutual funds, insurance com- 
panies and pension trusts. The latter, 
because of their comparatively recent 
development and their rapid rate of 
growth, as well as because of their 
intrinsic importance, offer a particu- 
larly tempting field for research and 
evaluation. 

The subject of pension trusts has 
a good deal more significance than 
might seem apparent at first glance. 
That such a device should have arisen 
within the private sector of the econ- 
omy, with the promise of giving to 
increasing numbers of Americans a 
more secure future, is in itself strik- 
ing. But the hope for a higher degree 
of economic independence after retire- 
ment is only one aspect of the drive 
behind the growth of pension funds. 
In addition there has been a steady 
and increasing pressure toward a wider 
diffusion of the benefits of the modern 
With such a dif 
there has come also a subtle 


industrial system. 
fusion 
alteration in the nature of that system 
and in many of the concepts—such 


as those of property and 


which underlie it. 


power- 


Father Harbrecht gives close atten- 
tion to the facts of today’s pension 
trusts, but it is to be hoped that the 
larger significance of his theme will 
not be overlooked. He writes in his 
final chapter of what he calls the 
“Paraproprietal Society,” drawing to- 
gether the this and 
other developments in contemporary 
capitalism. 


implications of 


The book is filled with useful data 
about pension trusts, the kind of invest- 
ments they make and some of their 
more important provisions, such as 
amount, vesting and eligibility require- 


872 


ments, but the broader implications 
of the author’s investigation can be 
summed up in these propositions: 


(1) Power follows the control of 
property. (2) Control of property 
gravitates to those who can, by the 
use of property, perform a function 
valuable to society. (3) Where prop- 
erty holding (control) is more widely 
diffused there is less limitation of the 
use which can be made of the power 
that follows property. (4) Where the 
concentrated 
results, a 


control of property is 


and great power compensa- 


tory reaction occurs and _ property 


tenure is conditioned on the perform- 


ing of a service. But here is a situa- 


tion: Corporations initiate pension 


funds or profit-sharing systems, and 


the wealth that is thereby created 
relocates the control over the corpo- 
ration or other corporations, and power 
going with that control relocates power. 
But now what happens? These funds 
or the wealth of the pension and profit- 
sharing plans, of which employees 
are beneficiaries, are operated by in- 
stitutions whose particular function 
is investment and reinvestment. In 
this process, then, control passes to 
these operators. Thus, power comes 
to those who control the concentra 
tions of property that have been created 
fol- 
lowing property into all the financial 


to serve our workers. Power is 
institutions which purchase shares of 
capital wealth for their clients. 

Father Harbrecht says: “The growth 
of these new powers along with the 
powers already in the hands of the 
corporations is producing a society 
whose economic life is based on a 
structure of the powers that result 
from the control of property. It is 
not a society organized by individ- 
ual property ownership and diffused 
power.” 

But what is evolving is not social- 
ism and it is not, classically speaking, 
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capitalism, although this new society 
has more of the earmarks of capitalism. 
Since little has been done on pen 
sion funds, this is a very worthwhile 
book and, philosophically, it is a needed 
book, explaining what is happening. 


Multiple-Line Study 
Multi ple-Line 


David 


Insur- 
Bickel 


Transition to 
ance Companies. Lynn 
haupt, Ph. D. Richard D. Irwin, 
Inc., Homewood, Illinois, for the S. S. 
Huebner Foundation for Insurance 
Education, University of Pennsylvania. 


1961. 226 pages. $6. 


The transition to multiple-line in- 
surance perhaps the 
most significant change of the past 
decade in property and casualty in 
surance. Prior to this, insurance 
companies in the United States were 
often limited to one line of insurance. 


companies is 


Now the opposite characteristic per 


vades the industry, with most insur 
ance carriers writing widely-diversified 
types of protection against the uncer 
tainties of property and liability loss. 


This book is an attempt to examine 
the development and far-reaching re 
sults of the tendency toward product 
diversification in insurance. Part | 
includes the study of the long heri 
tage of the multiple-line principle. 
Part II centers on the objectives and 
legal procedures which have made 
multiple-line 
possible. 


insurance companies 


Part III is an illustration. of the 
impact of multiple-line insurance. 
Statistics are developed for the early 
multiple-line insurance companies 
and compared to the property-casualty 
industry as a whole. Numerous factors 
prevent exact analysis, and the dan 
gers of imputing all these changes to 
multiple-line 
scored. 


line 


are under 
The transition to multiple- 
insurance 


operations 


companies, and its 
study, will be a continuing and sig 


Books and Articles 


nificant process during the present 


decade. 


Inflation Spiral 

Wages, Prices, Profits and Produc- 
tivity. Edited by Charles A. Myers. 
The American Assembly, Columbia 
University, Harriman, New York. 1959. 
193 pages. 

This book is a collection of 
presented at the Fifteenth 
Assembly, sponsored by Columbia Uni- 
April 30-May 3, 1959. The 
conference considered the wage-price 
relationships to the spiral of creeping 
inflation. 


papers 


American 


versity. 


In addition to six papers 
presented, the book also contains the 
texts of addresses to the conference 
by then Secretary of Labor James P. 
Mitchell and MHarvard’s Sumner 
Slichter. 

“Are prices being pushed up by 
wage increases, or are wages simply 
following prices upward in the spiral 
of creeping inflation caused by other 
factors?” Beginning with this ques- 
tion, the conference came up with these 
13 policy prope ysals: 


(1) We should seek maximum sus- 
tained economic growth as a pri 
mary national objective because it 1s 
essential to the improvement of living 
standards and national security. In 
the pursuit of economic growth, how- 
ever, we should seek to maintain a 
reasonably stable price level and to 
hold the 
necessary to preserve flexibility in the 


[W]e should develop 


a higher utilization of the labor force 


unemployment to minimum 


economy. 


and achieve faster economic growth 
through increased productivity. 


“(2) It is urgent that management, 


labor and government take measures 


the rate of 
\mong the steps that 
are 


to accelerate increase in 
productivity. 
can be taken these: increasing 
expenditures on research and develop- 


ment; improving the quality of edu- 
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cation ; training more scientific, technical 
and managerial personnel; upgrading 
the skills of the labor force: elimi- 
nating restrictive practices by labor 
and management; and stimulating the 
ideas and energies of our work force. 

“(3) Measures should be taken to 
increase worker mobility and to im- 
prove the operation of the labor mar- 
ket. Such 


severance 


include 
allowances, 
retraining programs, employment of 


measures might 


and _ relocation 


qualified older workers, transferability 


of pension rights, the extension of 
seniority units, provision of part-time 
jobs and diversification of economic 
activity in distressed areas. 

“(4) Although reliance on unem- 
ployment is not an acceptable method 
of controlling inflation, it is recog- 
nized that a dynamic economy brings 
about fluctuations in employment in 
particular occupations, industries and 
areas. 


“es 


(5) Radical change in our present 
wage-setting machinery would not be 
a fruitful approach to the inflation 
problem. Foreign experience does not 
suggest the desirability for the United 
States of economy-wide bargaining as 
an alternative to our more decentral- 
Breaking up national 
unions into smaller units would also 


ized system. 
not be an effective way of seeking 
greater wage and price stability. 

“(6) The average increase in out- 
put per man-hour in the economy as 
a whole is a relevant consideration in 
wage negotiations, but in view of the 
numerous Other factors to be weighed 
and reconciled, it cannot be the only 
criterion of a proper adjustment. 

“(7) Appropriate monetary and fis- 
cal policies are necessary to deal with 
inflation arising from excessive de- 
mand. However, sole reliance on these 
measures is indaequate for dealing 
with price increases in the face of 


excess capacity and unemployment. 
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“(8) Despite the seriousness of our 
present international position, direct 
general government controls of prices 
and wages are incompatible with the 
institutions of a free economy. 


“(9) As achieving 
price stability, the government should 
work toward a freer market in agri- 
cultural products, reflecting advances in 
productivity. 


one means of 


Special measures should 
be provided to ameliorate economic 
hardships upon individuals. 


“(10) Price stability should be en- 
couraged by reducing tariffs and other 
impediments to international trade. 
Measures to provide temporary relief 
for areas adversely affected by tariff 
policy may be appropriate to facilitate 
readjustments. 


‘(11) Effective competition will help 
bring down prices raised by monopoly 
power. 

ment of 
restraint 


We favor vigorous enforce- 
the antitrust laws. Acts in 
of trade in the market for 
goods and services, now illegal when 
committed by business firms or by 
firms and unions jointly, should also 
be illegal when undertaken by unions 
alone. 


(12) Pleas by government officials 
for restraint and responsibility in wage 
and price decisions are likely to have 
little effect on the course of wage and 
price movements. 

“(13) An annual conference of labor, 
management and government repre- 
sentatives should be convened, shortly 
after the presentation of the Presi- 
dent's Economic Report, to discuss 
wages, prices, profits and productivity 
as related to national economic goals. 
These should not be 


sessions con- 


cerned with any particular contract 


negotiations. The objective is to re 
duce the diversity of views about the 
short-term and long-term economic 
outlook and to discuss appropriate 
private and public policies to achieve 


growth and stability.” 
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1961 
ANNUAL INDEX 


Each article appearing in The Insurance Law Journal during 1961 is 


indexed below according to title and author (or authors). 


In addition, the 


articles are listed under appropriate general headings in bold-face type. 


A 


Accident and health insurance 
Accident Law: 
688. 


Aircraft Passenget 

Reappraisal. Oct., p 
Community View of Health Plans Under 
Jan., p. 14. 


Collective Bargaining, A. 


Preparation and Presentation of Medi- 


cal Testimony. July, p. 455. 
Stop Filling Out 
Nov., p. 784. 
Adjoining and Abutting Landowners: Lia 
bility for Injuries to Persons or Property. 
Mar., p. 168. 
Adjuster 


p. 375. 


Insurance Forms! 


and the Company, The. June, 


Adjustment of Losses: Adjuster’s Knowl- 


edge of Value. Aug., p. 539. 
Adjuster’s 


295 


Legal 


Adjustment of Losses: 
Knowledge. May, p. 

Adopted Child Clause in an 
Policy, The. Aug., p. 535. 


Insurance 


Rate Regulatory 


320. 


Position in a 
An. May, p 

Aircraft Passenger Accident 
appraisal. Oct., p. 688. 


Agent’s 
System, 


Law: 


Alleged Waiver of Timely Reporting Under 
Reporting Form Coverages. July, p. 498 


Atomic industry 
Radiation Injuries and Statistics: The 
Need for a New Approach to Injury 


Litigation. Feb., p. 87. 


Automobile insurance 
Under Motor 


Policies, 


Complete Operation Rul 
Vehicle Liability Insurance 
The. Aug., p. 561. 

Critique of Plaintiffs’ Practices, 
Sept., p. 006 

Critique of Plans 
Compensation, A. 


for Auto Accident 
May, p. 334. 


How Can We Improve Auto Insurance 


Policies? Sept., p. 615 


How We Can Improve Our Automobile 


Claim Practices. Nov., p. 775. 


Annual Index 


Automobile insurance—continued 
Preparation and Presentation of Medi- 

July, p. 455. 

Automobile 


cal Testimony 


Damages in Cases 


Punitive 
Jan., p. 27. 
“Quo Vadis.” Sept., p. 599. 


Developments in Insurance 


Recent 
Law. June, p. 426. 
Available 


Dog-Bite Cases. 


Defenses in Statutory Liability 


Jan; p. 33 


Aviation 
Aircraft Passenger Accident Law: 
Reappraisal. Oct., p. 688. 
Who May Be at Fault for an Airline 
Crash. Sept., » 6215..O0ct, 2. 413 
Who, When and How to Sue in Air- 
line Crash Cases. Oct., p. 708 


B 
Brown, Louis M. 

Insured Legal Opinions, Oct., p. 712. 
Legal-Cost Insurance. Feb., p. 84. 
D.—Res Ipsa Loquitur— 

Apply? Jan., p. 20 


Joseph 
Does It 


Bulman, 


W hen 


Cc 


Cahoon, J. P—Company’s Duty to Defend 


Recent Developments. Mar., p. 151. 


Casualty insurance 
Adjuster and the Company, The. 
p. 375. 
Adjustment of 
Knowledge of Value. Aug., p. 539. 
Adjustment of Losses: Adjuster’s Legal 
Knowledge. May, p. 295. 
Alleged Waiver of 
Under Reporting 
July, p. 498. 
Evaluation of Adjuster’s Use 
of Psychology. Mar., p. 159. 
Some Ground Rules for an Adjuster— 
Attorney's Viewpoint. July, 


June, 
Adjuster’s 


Losses: 


Reporting 


Coverages. 


Timely 
Form 


Losses: 


From an 
p. 465. 

Handling—W orkmen’s 
Apr, Dp. 232. 


Claims Compensa- 


tion Claims. 
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Claims practices 
Claims Handling—Workmen’s Compen- 
Apr. p. Zol. 
Duty to Defend—Recent 
Developments, Mar., p. 151. 

Critique of Plaintiffs’ Practices, A. 
Sept., p. 606. 

Fair Dealing to the Mutual Profit of 
Lawyer and _ Insurance 
Oct., p. 679. 

How We Can Improve Our Auto- 
mobile Claim Practices. Nov., p. 775. 

Clapp, Howard—Claims Handling—Work- 
men’s Compensation Claims. Apr., p. 231. 

Coie, J. Paul—Who May Be at Fault for an 
Airline Crash. Oct., p. 713 

Community View of Health Plans Under 
Collective Bargaining, A. Jan., p. 14. 

Duty to Defend—Recent 
velopments. Mar., p. 151. 

Complete Operation Rule Under Motor Ve- 
hicle Liability The. 
Aug., p. 561. 


sation Claims. 


Company’s 


Company. 


De- 


Company’s 


Insurance Policies, 


Court congestion 
Critique of Plaintiffs’ Practices, A. 
Sept., p. 606. 
Critique of Plans for Auto Accident 
Compensation, A. May, p. 334. 
Fair Dealing to the Mutual Profit of 
Lawyer and Insurance Company. 
Oct., p. 679. 
How Can We Improve Auto Insurance 
Policies? Sept., p. 615. 
Crary, E. Avery—How To Settle a Life 
Insurance Case. Dec., p. 826. 


Credit insurance 
Credit Insurance 
Nov., p. 759. 
Credit Insurance and Foreign Trade. 
p. 759. 


and Foreign Trade. 


Nov., 


Critique of 
p. 606. 
Critique of Plans for Auto Accident Com- 

pensation, A. May, p. 334. 


Plaintiffs’ Practices, A. Sept., 


Current Problems Relating to Demands for 
Appraisals. Dec., p. 835. 


D 
Damages 


Adjoining and Abutting Landowners: 
Liability for Injuries to Persons or 
Property. Mar., p. 168. 

Alleged Waiver. of Timely Reporting 
Under Reporting Form Coverages. 
July, p. 498. 

Proposal to Abolish Exemplary, Puni- 
tive and Vindictive Damages, A. 
Apr., p. 254. 
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Damages—continued 
Radiation Injuries and Statistics: The 
Need for a New Approach to Injury 
Litigation. Feb., p. 87. 
Responsibility for the 
of the Value of 
Property: An 
Jan., p. 7. 
Who May Be at Fault for an Airline 
Crash. Sept: p. 62h: Oct: p. 714. 
Who, When and How to Sue in Airline 
Oct., p. 708. 


Determination 
Commercial Real 
Unsolved Problem 


Crash Cases. 
Davidson, Louis G.—Preparation and Trial 
of the Case for the Plaintiff Under the 
Federal Tort Claims Act. Sept., p. 631. 
De Wolf, G. E.—The Proposed Surplus 
Line Law: Constructive or Destructive? 

Apr., p. 259. 

Determination of the Value of Commercial 
Real Property, The: Open Policies. May, 
p. 300. 


Determination of value 
Adjustment of Losses: Adjuster’s 
Knowledge of Value. Aug., p. 539. 
Determination of the Value of Com- 
mercial Real Property, The: Open 
Policies. May, p. 300. 
Valued Policy and Value Determina- 
tion, The. Feb., p. 71. 
Dooley, James A.—A Critique of Plaintiffs’ 
Practices. Sept., p. 6006. 
Duesenberg, Richard W.—Recent Develop- 
ments in Insurance Law. June, p. 426. 


E 


Estep, Samuel D.—Radiation Injuries 
Statistics: The Need for a New 
proach to Injury Litigation. Feb., p. 

Evaluation of Losses: Adjuster’s Use 
Psychology. Mar., p. 159. 


Evidence 
Aircraft Passenger Accident Law: A 
Reappraisal. Oct., p. 688. 

Available Defenses in Statutory Lia- 
bility Dog-Bite Canes. Jan., p. 33. 
Company’s Duty to Defend—Recent 

Developments. Mar., p. 151. 

Fair Dealing to the Mutual Profit of 
Lawyer and Insurance Company. 
Oct., p. 679. 

Fire Protection Engineer as an Expert 
Witness, The. Oct., p. 701. 

Radiation Injuries and Statistics: The 
Need for a New Approach to Injury 
Litigation. Feb., p. 87. 

Reflections on Modern Law and Prac- 
tice. Nov., p. 743. 


1LJ— December, 1961 





Evidence—continued 
Res Ipsa Loquitur—When Does It Ap- 
ply? Jan., p. 20. 
Who May Be at Fault for an Airline 
Crash. Sept., p. 621; Oct., p. 713. 
Who, When and How to Sue in Airline 
Crash Cases. Oct., p. 708. 


Expert witness 


Fire Protection Engineer as an Expert 
Witness, The. Oct., p. 701. 


F 


Profit of 
et.. 


Mutual 
Insurance Company. 


Dealing to the 
Lawyer and 
p. 679. 


Fair 


Federal Tort Claims Act 
Preparation and Trial of the Case for 
the Plaintiff Under the Federal Tort 
Claims Act. Sept., p. 631. 


Fire insurance 

Adjuster and the Company, The. June, 
DoS). 
Adjuster’s 
Aug., p. 539. 


Adjustment of Losses: 
Knowledge of Value. 

Adjustment of Losses: Adjuster’s Legal 
Knowledge. May, p. 295. 

Alleged Waiver of Timely Reporting 
Under Reporting Form 
July, p. 498. 

Current Problems Relating to De- 
mands for Appraisals 835. 

Determination of the Value of Com- 
mercial Real Property, The: Open 
Policies. May, p. 300. 

Evaluation of Adjuster’s Use 
of Psychology. Mar., p. 159. 

Fire Protection Engineer as an Expert 
Witness, The. Oct., p. 701. 

Recent Developments in Insurance Law. 
June, p. 426. 

Responsibility for the Determination of 
the Value of Commercial Real Prop- 
erty: An Unsolved Jan., 
oe 7. 

Valued Policy and Value 
tion, The. Feb., p. 71. 


Coverages. 


Dec., p. 


Losses: 


Problem. 
Determina- 


Fire Protection Engineer as an Expert Wit- 
ness, The. Oct., p. 701. 


G 


Gerber, Joseph S.—An Agent’s Position in 
a Rate Regulatory System. May, p. 320. 

Gorman, John P.—Alleged Waiver of Timely 
Reporting Under Reporting Form Cover- 
ages. July, p. 498. 


Annual Index 


Group insurance 

View of Health Plans 
Under Collective Bargaining, A. Jan., 
p. 14. 


Community 


H 


Passenger 
Oct., p 688 


C.—Aircraft 
A Reappraisal 
Philip J.—Fair 
P » ~ - o ee . ance 
rofit of Lawyer and Insurance 
Oct., p. 679. 


James 
Accident Law 


Hardman, 


Hermann, Dealing to the 
Mutual 
Company. 

How Can We Improve 

Sept., p. 615. 


Auto Insurance 


Pe licies ? 


How To Settle a Life Insurance Case. Dec., 


p. 826. 
How We Can Improve Our 


Claim Practices. Nov., p. 775. 


Automobile 


I 


Implied Warranty Against Latent Defects: 
An Historical Comparative Law Study. 
Aug., p. 547. 


Insurance and the Antitrust Laws. Dec., 


p. 807. 


Insurance rates 
Agent’s Position in a Rate Regulatory 
System, An. May, p. 320. 
Aircraft Passenger Accident Law: A 
Reappraisal. Oct., p. 688. 
Community View of Health 
Under Collective Bargaining, A. 
p. 14. 
How Can We Improve Auto Insurance 
Policies? Sept., p. 615. 
Antitrust 


Plans 
Jan., 


Insurance and the Laws. 


Dec., p. 807. 
Insurance Rates in the Courts. June, p 
381 (Part I), July, p. 475 (Part II). 
Proposed Surplus 
Constructive or 
p. 259. 


The: 
Apr., 


Line Law, 
Destructive? 


Punitive Damages in Automobile Cases. 
Jan., p. 27. 
Insurance Rates in the Courts. June, p. 
381 (Part 1), July, p. 475 (Part II). 


Insured Legal Opinions, Oct., p. 712. 


K 


Kreindler, Lee S—Who, When and How 
to Sue in Airline Crash Cases. Oct., 
P. 708. 

Kuvin, Herbert A—A Critique of Plans for 
Auto Accident Compensation. May, p. 334. 
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LaBrum, J. 
D 599. 


Harry 


Legal-Cost Insurance 


Insured Legal Opinions 


Oct., p. 712 
Insurance. Feb., p. 84 


Feb . Pp. 84 


Legal-Cost 


Legal-Cost Insurance. 


Life insurance 

Adopted Child Clause in 
Policy, The. Aug., 

How To Settle a Life 
Dec., Pp 826 

Military 
from 
845 


Insurance 
Insurance Case. 


and Death 
Dec., p. 


Exclusion Clauses 


Nonmilitary Causes. 
Recent Developments in Insurance Law 
June, p. 426 


Auto- 


Punitive Damages in 
Jan., p. 27. 
Lucas, Wilder—Who May Be at 
an Airline Crash. Sept., p. 621 
Lusby, R. Newell How 
Our Automobile Claim 


Pp. #72. 


Logan, Ben H 
mobile Cases 


Fault for 


We Can Improve 
Nov., 


Practices 


M 
Malpractice 
Critique of Plans for Auto Accident 
Compensation, A. May, p. 334. 
How We Can Improve 
mobile Claim Practices. Nov., p. 775. 
Vicarious Liability of Hospitals. Mar., 
p. 195. 
Marcus, Benjamin—Preparation and 
tation of Medical Testimony. July, p. 455. 
May, Richard F.—Adjoining and Abutting 
Landowners: Liability for Injuries to 
Persons or Property. Mar., p. 168 
McCullough, Roy C.—Insurance 
the Courts. June, p. 381 (Part 
p. 475 (Part IT). 
McCurnin, David B.—Available Defenses in 
Statutory Liability Dog-Bite Cases. Jan., 


2 


p. 33. 


Our Auto- 


Presen - 


Rates in 
1), July, 


Medicolegal problems 


Preparation and Presentation of Med- 
ical Testimony. July, p. 455 
Stop Filling Out 
Nov., p. 784. 
Vicarious Liability of Hospitals. 
Pp. 195. 
Military Exclusion Clauses and Death from 
Nonmilitary Causes. Dec., p. 845. 
Mooney, William E. 
Complete Operation Rule Under Motor 
Vehicle Liability Insurance Policies, 
The. Aug., p. 561. 


Insurance Forms! 


Mar., 


continued 


Medicolegal problems 
Proposal to Abolish Exemplary, Puni- 
tive and Vindictive Damages, A. 
Apr., p. 254. 
Murray, Daniel 
Against Latent 
Comparative Law Study. 


E.—Implied Warranty 
Defects: An Historical 
Aug., p. 547. 


N 
Negligence 
Adjoining and Abutting Landowners 
Liability for Injuries to Persons or 
Property. Mar., p. 168 
Available Defenses in Statutory Lia 
bility Dog-Bite Cases. Jan., p. 33. 
Preparation and Trial of the Case for 
the Plaintiff Under the Federal Tort 
Claims Act. Sept., p. 631. 
“Quo Vadis.” Sept., p. 599. 
Radiation Injuries and Statistics: The 
Need for a New Approach to Injury 
Feb., p. 87 
Recent Developments in Insurance Law 
June, p. 426. 
Res Ipsa Loquitur 
ply? Jan., p. 20. 
Vicarious 
Pp. 195. 
Who May Be at Fault for an Airline 
Crash. Sept., p. 621; Oct., p. 713. 
Who, When and How to Sue in Airline 
Crash Cases. Oct., p. 708. 


Litigation 


When Does It Ap 


Liability of Hospitals. Mar., 


oO 


Oppenheimer, Robert H. 
Credit Insurance and 
Nov., p. 759 
and the 
807. 


Foreign Trade 


Insurance Antitrust Laws 


Dec., p 


P 
Pearl, William 


Come of 


Welfare and Pension Funds 
Apr., p. 236. 

Military Exclusion 

Nonmilitary 


Age. 
Pelletier, George A., Jr 
and Death 
Dec., p. 845. 


Clauses from 


Causes 


Pension funds 
Welfare and 
Apr., p. 236 


Pension Funds Come of Age 


Policy forms 


Adjuster and the Company, The. June, 
mn. 375. 

Adopted Child Clause in an Insurance 
Policy, The. Aug., p. 535. 

Alleged Waiver of Timely 
Under Reporting Form 
July, p. 498. 


Reporting 
Coverages. 
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Policy forms—continued 


Complete Operation Rule Under Motor 
Vehicle Liability Policies, 
The. Aug., p. 561. 

Determination of the Value of Commer- 
cial Real Property, The: Open Poli- 
cies. May, p. 300. 

How Can We Improve Auto Insurance 
Policies ? Sept., p 615. 

How To Settle a Life 
Dec., p. 826. 

Valued Policy .and Value 
tion, The. Feb »pP 71 

Polk, Herbert P. 
an Adjuster—From an 
point. July, p. 465. 


Insurance 


Insurance Case 


\ Determina 


Rules for 
Attorney’s View 


Some Ground 


Preparation and Presentation of Medical 
Testimony. July, p. 455 

Preparation and Trial of the Case for the 
Plaintiff Under the Federal Tort 


Act. Sept., p. 631. 


Claims 


Product liability 
Implied Warranty Against Latent De 
fects: An _ Historical Comparative 
Law Study. Aug., p. 547. 
Proposal to Abolish Exemplary, Punitive 
and Vindictive Damages, A. Apr., p. 254 
Line Law, The 
Apr., p. 259. 
Fire Protection Engi- 
Witness, The. Oct., 


Proposed Surplus Con 
structive or Destructive? 

Prussing, George F.- 
neer as an Expert 
p. 701. 


Psychology and insureds and adjusters 
Adjuster and the Company, The. June, 

p. 375. 
Adjustment of Li 
Knowledge of Value 
Adjustment of Losses: 
Knowledge. May, p 
Evaluation of Losses: 
of Psychology 


Adjuster’s 
Aug., p 
Adjuster’s Legal 
295. 

Adjuster’s Use 
Mar., p. 159. 


SSes 


539. 


Punitive damages 
Proposal to Abolish Exemplary, Puni 
tive and Vindictive Damages, A 
Apr., p. 254. 
Punitive Damages in 
Jan., p. 27. 


\utomobile Cases 


Punitive Damages in Automobile Cases 


Jan., p. 27. 


“Quo Vadis.” Sept., 


Radiation Injuries and Statistics: The Need 
for a New Approach to Injury Litigation. 
Feb., p. 87. 


Annual Index 


Recent Developments in Insurance Law 


June, p. 426 
Modern Law 


Reflections 


Nov., p. 7 


Regulation of insurance 
\gent’s 


System, An 


Position in a 
May, p 


Res ipsa loquitur 


Accident Law 
(Jct... BD. 688 


When 


Aircraft Passenger 

Reappraisal 

Re I psa Loqutur 

ply? Jan., p. 20 

Res Ipsa Loquitur—When 
Jan., p. 20 

Responsibility for the Determination of the 

Value of Commercial Real Property: An 


Does It Ap 


Does it 


Apply? 


Unsolved Problem. Jan., p. 7 
David Leigh—Stop Filling Out 
Insurance Nov., p. 784. 


Rodgers, 


Forms! 


S 


Sandberg, Louis C 
Adjuster and the Company, The. June, 
p. 375. 
Adjustment of Losses: Adjuster’s Knowl 
edge of Value. Aug., p 539 
Adjustment of Losses: Adjuster’s Legal 
May, p. 295. 
Losses: Adjuster’s 
Mar., p. 159 


Knowledge. 
Evaluation of 
of Psychology 


Use 


Settlement and negotiation 

Adjustment of Losses: Adjuster’s Legal 
Knowledge. May, p. 295. 

Company’s Duty to Defend — Recent 
Developments. Mar., p. 151. 

Current Problems Relating to Demands 
for Appraisals. Dec., p. 835 

Evaluation of Adjuster’s Use 
of Psychology. Mar., p. 159. 

Fair Dealing to the Mutual 
Lawyer and _ Insurance 
Oct., p. 679 

How To Settle a 
Dec., p. 826. 

Reflections on Modern 
tice. Nov., p. 743. 

Some Ground 


Le sses: 


Profit of 
Company 


Life Insurance Case 


Law and Prac 
Rules for an A djuste re 
From An Attorney’s Viewpoint. July, 
Pp 465. 

Reflections on Modern 
Nov » 2 743. 

How Can We Improve 


Sept., p. 615 


Smith, Sylvester C 
Law and 

Smolik, Edmund A 
Auto Insurance 


Practice 


Policie s? 
A djuster—From 
July, p 465 


Some Ground Rules for an 
an Attorney’s Viewpoint 
Somers, Anne 
Health Plans 
ing. Jan., p. 14. 


R.—A Community View of 
Under Collective Bargain- 


879 





Stop Filling Out 
Pp 784 

Southwick, Arthur F.—Vicarious 
of Hospitals. Mar., p. 195 


Insurance Forms! Nov., 


Liability 


Surplus line insurance 
Proposed Surplus Line Law, The: Con- 
Apr., p. 259 


structive or Destructive? 


T 


Jerome H Current 


Torshen, 
: 


lating to Demands for 


Problems 
Appraisals. Dec., 
p. 835 
Trial procedure and preparation 
Company’s Duty to Defend—Recent 
Mar., p. 151. 
Current Problems Relating to Demands 
for Appraisals. 


Developments. 


Dec., p. 835. 

Preparation and Presentation of Med- 
ical Testimony. July, p. 455. 

Preparation and Trial of the Case for 
the Plaintiff Under the Federal Tort 

Claims Act. Sept., p. 631. 

Reflections on Modern L: 
tice. Nov., p. 743. 

Who, When and How to Sue in Airline 


Oct., p. 708. 


aw and Prac- 


Crash Cases 


Vv 
Valued Value 


The. 


Pe licy and 


Feb., p. 71. 


Determination, 


OPEN SEASON ON HUNTERS 


Mar., 


Vicar 10us 
p 195 


Liability of Hospitals 


WwW 


Warranty and privity 
Implied Warranty Against 
fects: An _ Historical 
Law Study. Aug., p. 547. 
Weh Cameron K.—The Adopted 
Child Clause in an Insurance Policy. 
Aug., p. 535 
Welfare and 
Apr., p. 236 
Who May Be 
Sept » B 621. 
Who May Pe 
Oct., p. 713. 
Who, When and How to 
Crash Cases. Oct., p. 708. 
Williams, Walter 
Determination of the 
mercial Real Property, The: 
Policies. May, p. 300 
Responsibility for the 
of the Value of 
Property: An Unsolved 
Jan., p. 7. 
Valued Policy and 
tion. Feb., p. 71. 


Latent De 
Comparative 


ringer, 


Pension Funds Come of Age 


at Fault for an Airline Crash. 
at Fault for an Airline Crash. 


Sue in Airline 


Com- 
Open 


Value of 


Determination 
Commercial Real 
Problem. 
Value Determina- 
Workmen’s compensation 
Claims Handling — Workmen’s 
pensation Claims. Apr., p. 231. 


Com- 


Although hunting is a relatively safe sport, it nevertheless claims 
the lives of hundreds of nimrods every year. According to the Metro- 
politan Life Insurance Company statisticians, firearm accidents of all 
types in the United States take an annual toll of about 2,200 lives or 
1.3 per 100,000 population. And almost 40 per cent of these deaths 
occur in the three-month period from October through December, 


the statisticians claim. 


The greatest number of firearm deaths occurs in November, when 


hunting activities are at a maximum. 


For example, the statisticians 


said that in 1959 fatal injuries from firearm accidents during November 
exceeded the annual average by about 80 per cent. 


The tragedy of this lies both in the number of persons killed 
although it is relatively low considering the great many who do go 


hunting 


and in the fact that many of the accidents need not have 


occurred. A National Rifle Association survey showed that in only 


one-third of the accidents where the firearm was discharged by inten- 
tion, the victim was out of sight of the shooter. 


discharged 


unintentionally, one-sixth 


Where arms were 


occurred when the _ shooter 


stumbled and fell. In 45 per cent of the accidents reported, the age of 
the shooter was under 20 years, and 72 per cent had at least three 


years of hunting experience. 
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an 


A REVIEW of the leading decisions which 
have construed the terms ‘‘in transit'’ as used 
in policy contexts will appear in a future issue. 
In general, the phrase comprehends the move- 
ment of goods on a conveyance from a spe- 
cific point of shipment to a specific place of 
delivery. Such complications of the defined 
process as pre-shipment storage, loading and 
unloading operations, delays in transit, stops 
incidental to carriage, and so forth are illus- 
trated in a case-by-case explication. 


THE INCOME TAX consequences upon termi- 
nation of an insurance agency business are 
discussed in a scheduled manuscript by a tax 
man fully conversant with the relevant case 
law. Covering the liquidation of a corporate 
agency, retirement from the agency business, 
tax treatment on the sale of expirations, and 
tax aspects of the purchase of an agency are 
elucidated in an informative and precaution- 
ary manner. Watch for this valuable article 


in a future issue. 
& 


SuBROGATION INVESTIGATIONS of fire and 
explosions are recommended in a coming 
article which points up the recent successes 
of insurers who, by thorough investigation, 
have exercised their subrogation rights with 
good effect. 
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